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' INTRODUCTION . , 

'"'During the opening years of the 1980s, forty, states and the federal 
government had laws which permitted collective bargaining betji/een public 
employees and their public employers.- Thousands of public school dis- 
tricts and other governmental jurisdictions 'were involved in the labor' 
negotiations process; whereas less than two decades ago, there wds 
almost no collective bargaining in the public sector. All of this did 
no*t come about without a price. Partly due to massive unionization of 
public employees, government is less responsive to the needs of the 
public, costs in goffernm'ent services have escalated faster than any 
other sepent of the economy, public employees, their employers and 
the public have been polarized, efficiency in government has generally 
'.declined, and government has become less democratic, due to the ex- 
elusive rights of privarte unions to negotiate with public bodies. 

How did all this come about? ^There are many complex reasons, some 
of which are: ^ • ' . 

1. Rampant Growth of Government • 

At the end of World Wa^ II about one out of each twelve workers 
was on a public payroll. By 1980 that figure had increased to* an 
alarming one out^)f five workers. During' that same period the costs 
of^ government increased at a rate faster than inflation and the govern- 
ment sector was the -fastest growing sepent of our ecoribmy. As the 
number of public employees ' grew and as astronomical funds were 

1 
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' transferred to government serv»ice, it was only natural that public 

employee organizers would soon discover the great potential for 
1 

unionizing public employees. 

2.. Private sector collective bargaining 

During the period of frightening government growth, collective 
bargaining in the private sector reached its peak. Strikes and settle- 
ments became daily news items in the press and on television. The 
nation came to accept that collective bargaining was the normal way 
and the right way to conduct business. All during that period, public 
employees yievfed the "gains" of industrial (laborers with envy. Rapidly 
the popular atWtude arose that public employees were, "second class 
citizens" because they did not have bargaining rights. Consequently, 
a vast lobby network developed to exert political pressure on the 
politicians to grant collective bargaining rights to public employees. 
The first breakthrou^ in this lobby effort was the approval of 
Executive Order 10988 by President Kennedy. Immediately thereafter 
one state after another enacted bargaining laws for^their lo£al and 
state public employees. 

1 

3. Perceived lower pay 

There has always been a popular my^h that public employees ^re 
treated less well than private employees. Despite a number of studies 
that indicate publ ic^^oployees- are as well off or better off tha« 
private employees (when all relevant factors are considered, e.g., job 
t^ure),^ the general belief of "second class" citizenship continued. 
Because of this perception, there was more 'support for collective 
bargaining than would have been the ca^otherwise. 

12 



Union pressure. 

As the public employment force was growing, union membership in the 
private sector was falling.' Given this situation it was no wonder that 
•some labor unions saW the public sector as an opportunity to obtain 
additional dues-paying, members. Consequently, a number of unions N:hat 
had been historically associated with industry, now turned their atten- 
tion to public employees, and with some success increased their member- 
ships. 

5. Reapiportionme^nts 

In 1962 and 1964 the U.S. Supreme Court handed down two decisions 
which dealt with the "one man, one vote" concept. As a result, begin- 
"ning with Michigan, -^tate after state was required to reapportion.thejr 
legislatures. As a result, the political balance swung more to the 
population centers which are generally controlled by Democrats, the 
"workers" party. Consequently, support shifted during the sixties to 
legislation more favorable to labor, making coll>ective bargaining laws 
for publfc employees more likely. 
<. 

6. Leqal^ decisions 

Beginning in the (qSOs a number of^.state and federaf court deci- 
sions w6re handed down which made ^(t^ncreasingly clear that public 
employees' had the right to join labor unions and that collective bar- 
gaining was not prohibited by the Constitution. Once the legal frame- 
work for bargaining was established, the union movement had one more 
obstacle removed from its path. 



7. Executive Order 10988 ^ 

In 1962, President Kennedy signed his famous Executive Order 10988, 
which gave collective bargaining rights to federal employees. Beginning 
with that act and within fifteen years, most of the states had enacted 
collective bargaining laws for state and local- public employees. 

8. The weakening of local government 

There is no doubt that the power of self-government has shifted 
relentlessly over the decades from the local community to the state and 
federal governments. As a result, local municipalities and school 
districts increasingly lost their powers and became less able and less 
willing to resist the pressures of unions to be recognized. 

9. Covernmentized private enterprise 

As government grew alarmingly for three decades .after World War II, 
increasingly, government took on the enterprises which normally would 
have been handled by the private sector. City after city, govern- 

I 

mentized transportation, power, trash collection, ports and docks, and 
welfare. As -"government took on more such enterprises, it also took into 
its fold employees who believed in the industrial model for labor rela- 
tions. The more government involved itself in matters of private enter- 
prise, the less able' it was to resist the granting of bargaining rights 
to the employees of these socialized private enterprises. 

10. Inflation 

Government created inflation and then the employees of the same 

government that created inflation demanded to have collective bargainifig 

rtahts order to keep up with inflation, which added to inflation. As 



inflation continues to do its insidious ham to all workers, many 
public employees seem to believe that the only answer is to demand 
more. Not only is giving more to public employees not the answer to 
inflation, it contrib^utes to inflation. * But no matter, union leaders 
have never been leaders in understanding what makes a vibrant and 

r 

profitable economy. 

11. Misunderstanding 

The author is convinced that collective bargaining in the public 
sector (as now construed) is a colossal misunderstanding of the nature 
of public service and differences between the private and public * 
sectors. An expanded discussion of this theory is discussed in this 
book. ' • * 



I. GOVERNMENT GROWTH FOUNDATION 
FOR UNIONS ' 

A. Government Pay Grew 1 19% Last- Decade 
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According to the Tax Foundation, paychecks for the nalion's state 

and local government workers have shot up 149 percent in ten years, 

t 

despite a much more modest 30 percent -increase in the number of workers 
employed. In Octpber 1980, the monthly state-local payroll totaled 
$14.7 billion, compared with $5.9' billion a decade earliar and $2.2 
billion 20 years ago. 

For the same ten-year period, 1970-1980, the gross national pro- * 
duct (GNP) grew at l^^per^nt, the Tax Index climbed 174 percent, and 
inflation chalked up a 94 percent increase. 

In the fall of 1980, 11 million full-time equivalent employees 
received paychecks from states of localities, whereas 8.5 mill ion 'held 
public jobs at those levels in October 1970 and 5.6 million in 1960^ 
The ratio of public empl6yees to the public they serve has registered 
a 16 percent increase over the decade, from 420 per 10,000 of popula- 
tion in 1970 to 488 per 10\000 ten years later. 

California employed the most public sector workers, 1.1 million - 
in 1980, followed by New York, with 946,000. Ten years earlier, their 

M onthly Tax Features , Tax foundation. Inc., vol. 25, no. 8-, 
> September 1981 . . , 

' 6- 
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woVkers then, compared with 892,000 .in the Goljden.Gate State*. Vermont 
employed the fewest public workers in October 1980.' (25,000) , while 
/flaska held that distinction a decade earlier, with "16,000. 

State and local government employment rose by 0.9 percent in 1980, 
compared to a 1.1 percent increase in U.S. population. This represents 
a continuation in the slowing of state-local employment growth of the 
.late 1970s, but it marks the first time in postwar history that state- 

local employment increases have fallen behind U-S. population- 

• > •> 

In comparison, state- liocal publ ic "employment averaged 2.6 percent 

* * . 

atinual growth during the 1970s and 4'. 4 pe'rcent during the 1960s. 
The charts following demonstrate these , statistics in tabular form. 

V * 



STATE AND LOCAL GOVERNMENT EMPLOYMENT AND PAYROLLS' 
Month of October 1970 and 1980 



State 



TOTAL 
Alabama 
Alaska * 
.Arizona - 
Arkansas-^ 
California 
Colorado 
Connecii cut 
Delawar) 
Plot 

>rgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa ' 
Kansas 
Kentucky 
Louisiana 
Maine 

Maryland , 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missour'i 

Montana 

Nebraska 

Nevada 

New Hampshire 



Employees 



October Payroll 



Nu mber (000) 
T970 1980 



Percent 
Increase 



Amount 
(millions) 



1970 



1980 



Percent 
Increase 



8,528 


11 ,047 




55,906 
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440 


509 




ft ft/* 

336 


745 


1 00 

1 cc 
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248 


25 


T ft r 
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one 

295 


\ 00 


1 cc 


14ft 


21 


76 


188 


147 


106 


127 ' 


20 


61 


146 


139 


115 


155 


35 


65 


177 


172 


160 


224 


40 


88 


240 


173 


41 


51 


24 


22 


59 


168 




231 


43 


117 


319 


173 




287 


26 


162 


395 


144 


359 


435 ' 


21 


291 


695 


139 


162 


203 


25 


120 


292 


143 


94 


130 


37 


42 


122 


190 


184 


229 


24 


111 


261 


135 


33 


44/ 


33 


20 


- 54 


170 


74 


93 


. 26 


'43 


• 109 


153 


25 


40 


• 60 


.19 


57 


200 


27. 


41 


52 


17 


47 


176 



Employees per 
10,000 Population 



Number 



1970 



1980 



420 

394 

515 

435 

380 

447. 

484 

371 

472 

434 

432 

496 

455 

396 

383 

432 

470 

356 

438 

412 

411 

401 

404 

425 

422 

392 

479 

498 

519 

361 



488 
504 
803 
506 
465 
468 
515 
445 
526 
471 
563 
503 
481 
446 
451 
508 
536 
423 
532 
458 
547 
500 
470 
498 
514 
465 
556 
590 
501 
450 



Percent 
Increase 



16 
28 
56 
16 
22 

5 

6 

20 
11 
9 

30 
1 

6 

13 

18 

18 

14 

19. 

21 

11 

33 

25 

16 

17 

22 

19 

16 

18 

-3 

25 
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state and Local Government Emplo^ent and Payroll s--Continued 
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^ 



Employees 



October Payroll 



Employees Per 
10,000 Population' 



Amount 



- 


Number 


(000) 


Percent 


(mi Hi 


ons) P( 


jrcent 


Number 


• 


Percent 


state 


1970 


1980 


Increase 


1970 


1980 Ir 


icrease 

U 


1970 


1980 


Increase 


New Jersey 


268 


370 


38 < 


-. 

200 


518 


159 


374 


502 


- 

34 


New Mexico 


49 


77 


57 


29 


91 


214 


486 


590 


21 


llew York 


935 


946 


1 


754 


1 ,393 


85 


514 


539 


5 


North Carolina 


189 


298 


58 


112 


342 


205 


» 372 


508 


37 


North Dakota 


28 


33 


18 


17 


43 


153 


450 


503 


11 


Ohio 


*■ 390 


473 


21 


256 ■ 


614 


140 


366 


438 ■ 


20 


Oklahoma 


107 


158 


48 


59 


171 


190 


420 


524 


25 


Oregon 


97 


135 


39 


67 


189 


182 


463 


514 


11 


Pennsyl vania 


414 


475 


15 


\282 


635 


125 


351 


401 


14 


Rhode Island 


36 


45 


25 


25 


62 


148 


379 


471 


24 


South Carolina 


103 


161 


56 


53 


172 


225 . 


396 


516 


30 


South Dakota 


32 


34 


6 


18 


37 


106 


483 


500 


4 


Tennessee 


162 


225 


39 


85 


248 


192 


414 


490 


• 18 


Texas 


454 


695 


53 


265 


826 


212 


405 


488 


20 


Utah 


48 


68 


42 


30 


88 


193 


449 


463 


3 


Vermont 


19 


25 


32 


12 


28 


133 


424 


482 


14 


Virginia 


184 


269 


He 


115 


321 


179 


396 


503 


27 


Washington 


160 


204 


28 


120" 


314 


162 


468 


495 


6 


West Virgipia 


72 


100 


39 


39 


108 


- 377 


412 


511 


24 


Wisconsin 


183 


226 


23 


135 


325 


141 


414 


480 


16 


Wyoming 


20 


30 


50 


12 


40 


233 


603 


644 


7 


Dist. of Columbia 


49 


49 


b 


37 


86 


132 


643 


763 


19 



^Full-time equivalent employees. 
\ess than .5%. 



'Spurce: Bureau of the Census, U.S. Department of^Commerce; and T^x Foundation computations. 



'ERIC 



20 



21 



10 



GOVERNMENT EMPLOYMENT AND POPULATION^ 



Fiscal 
Year 



Federal 
Executive 
Branch 



State and 

Local 
Governmenjs 



1947 


\ . c,Uoc 


1948 






2,Cf75 


1950 


. 1 ,934 


1951 


2,456 


1952 


2,574 


•1953 


2,532 


1954 


2,382 


1955 


c. fjr 1 


1956 




I y 'J f 


2,39,1 


1558 


2,355 


1959 


2,355 


1960 


2,371 


1961 


. 2,407 


1962 


2,485 


1963 


c ,4yu 


1964 




1965 


2,490 


1966 


2,654 


lyo/ 




1968 


2,951 


1969 


2,980 


1970 


2,944 


1971 


2,883 


1972 , 


' 2,823 


197.3 


2,775 


1974 


2,847 


1975 


2,848 


1976 


2,850 


1977 . 


2,797 


1978* 


2,888 


1979.. 


2,864 


198g"' • 


2,902 



-(in thousands )- 

3,568 , 
3,776 
3,906 
4,078 
4,031 
4,134 
4,282 
4,552 

4,728 
5,064 
5,380 
5,630 
5,806 ^ 
6,073 
,6,295 
6,533 

. 6,834- 
'-7,236 
7,683 
8,^9 
8,730 
9,141 
9,496 
9,860 

10,257 
10,640 
11,065 
11,463 
12,025 
12,408 
12,601 
12,743 
12,942 
13,155 



Total 
U.S. 
Population 



144,698 
147,208 
149,7-67 
152,271 
154,878 
157,^53 
160,184 
163,026 

165,931 
168,903 
171 ,984 
174,882 
177,830 
180,671 
183,691 
186,538 

189,242 
191 ,889 
194,303 
196,560 
198,712 
200,706 
202,677 
204,875 

207,045 
208,842 
210,396 
211,909 
213,450 
215,074 
216,814 



^Budget of the U.S. Government 1980 and U.S. Commerce' Department, 
Bureau of the Census. 
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B. Public Employee VVorkforce 
Crows Relentlessly 

In 1940, there were about 3:5 million government employees in America, 
a number which represented about 6.5 percent of the civilian laborforce. 
By 1950, government employment had climbed to about 5.5 million, or abput 
9 percent of the civilian workforce. In 1960, the number of government 
employees had reached about 7.8 million, or 11 /percent of the workforce. 
In 1970, the total/number of government employees had reached a stag- . 
gering 12.6 millioD (10 million were state and Jocal. employees and 2.6 
million were'fed^^ral employees), or 15 percent of the nation's employ- 
ment force. 'By;''^975, the total number of all government employees was 
about 15 million, or 20 percent of the total labor force. Although 
there were some signs of abatement as the nation exited from the 1970s', 
1980 found government employment at an all-time high in the history of 
the nation. 

Here's the big picture. In 1940, about one out of every fifteen 
workers was on the public payroll. At the end of World War II, about 
one out of every twelve workers was on the public payroll. At the 
opening of the J 980s, about one' out of every five workers was on the , 
public payroll. This one set of figures is probably more important 
than any other set of data in helping to explain the plight of the 
nation's economy as it entered the 1980s. 

Governm ent Growth Slows 

T ; ^■ 

decrea§<,in the ranks of local government workers 
leading the way, the total n^^^ljf^f government 42b_s in the United 
states declined in 1981 for the fi^t time since the end of World War 
II, according to the U.S. Bureau of Labor Statistics. The number of 
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12 ^ , 

people on- federal, state, and local government payrolls dropped by 
316,000 to a total of about 16 million in the twelve-month peri^od 



ending October 31, 1981, the Bureau said. Of t^fat figure, 246,000 were 

in local government, 30,000 in state government, and 40,000 in federal 

.* 

government. * ^ 

#• 

For most' of this century public sect'or employment has risen 
steadily taking a large share of the total workforce, and during the 
Great Society era of the 1960s, government employment was the fastest 
growing segment of the nation's labor market. Until 1981, the only 
other periods of decline in government employment recorded by the Bureau 
were the recession of 1920-21 , the Great Depression years of 1932-^33, 
and the period between 1944 and 1947. 

D. ACIR Also Identifies Slowdown 
In Government 

The Advisory Commission on Intergovernmental Relations (ACIR) 
released a report at ^he end of 198V'in its Significant Features of 
Fiscal Federalism which details a slowdown in the growth of government. 
According to , the ACIR between 1942 and 1976 the state and local public 
sector wa§ a high growth industry. Since 1976, however, state-local 
government has become static, if not declining during 1981. In contrast 
to the earlier thirty- four-year period when state-local -spending grew 
almost three times as fast as the econon\y, the rate of increased govern- 
ment spending slowed significantly. 

The following illustration depicts the decline in "real" state- 
local spending. 
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The Decline In "Real" State-Local Spending 
(Decline in Local Spending Commencing 1975, State Spending 1977, 

Federal AI4 Flows 1979) 
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CALENDAR YEARS 



• High points. 

^Public Admin istratj on X^^^^ -lanuary 15, 198?, a publication of 
the A^ler^r.an Society for Public Administration. 
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E. Union Decline Follows , . 

Public sector unions seem to have reached their peak membership in 
1974, when 51.1 percenj;. of the full-time state and local government' work- 
force 'belonged to a union, according to the U.S. Census Bure*au. However, 
in '1975, the percentage had dropped to 49.9 percent, and by 1979 the 
percentage was down to 47.9 percent • In the private sector the percent- 
age of unionized workers peaked in 1953 at 25.5 percent, but by 1978 the 
percentage had dropped to 16.2 percent. It would appear that union 
popularity vfears off after a period of time. 

Beginning in 1962 wit^lr the signing of President Kennedy's Execu- 
tive Order 10988, which granted collective bargaining to federal 
employees, some 'forty states adopted collective bargaining laws, all 
by 1975 when California adopted its law, but no other states have 

adopted a bargaining law since then, except for one in 1978--Tennessee. 

- 5 
The following chart is based upon U.S. Census Bureau information 

indicating full-time employees belonging to employee unions or asso- 
ciations. 



Year 



Organized 
Local Emp. 



Organized 
State Emp. 



Total 



1972 
1974 
1975 
197^ 
1977 



3,351 ,227 
53.5% 

3,755,390 
56.0% 

3,697,267 
53.9% 

3,745,328 
54. U 

3,701,083 
51.6% 



941,774 
40.7% 

969,741 
39.3% 

1 ,004,961 
39.6% 

991 ,634 
38. -2% 

1,008,548 
37.7% 



4,293,001 
50.0% 

4,725,131 
51.5% 

4,702,228 
49.9% 

4,736,962 
49.8% 

4,709,631 
47.8% 



Annual Report of the U.S. Bureau of the Census, 1980. 
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Year ' 


Organized 
Local Emp. 


Organized 
State Emp. 


Total 


1978 


3,744,762 


1 ,043,481- 


* 4,788,243 


• '* 51.95^ 


38.1% 


48. U 


1979 ' 


3,783,317 


1,097,929 


4,881,246 


51.45^ ■ 


38. 75^ 


47.95^ 




II. A BRIEF HISTORY OF COLLECTIVE BARGAINING 

The collective bargaining picture in 'the public sector in the 1980s 
is*far different from that of 1920, when a Calvin Coolidge could be 
elected after breaking a police strike; it is far different from the 
world of 1937, when President Franklin Delano Roosevelt declared that 
-"government employees should recognize that the process of collective 
bargaining . . . cannot be transplanted into the public service." 

It has been transplanted, as abundantly evidenced by^ federal, state, 
and local collective bargaining laws and hundreds of strikes by public 
employees at all levels of government. 

II; is only natural that union officials should turn their attention 
to public employee unionism, which holds the most lucrative potential of 
all. There are roughly 16,000,000 government employees in this country, 
and government today employs jabout 18 percent of the workforce in the 
entire ^country. In 1965, it was predicted that "By 1975, state and local 
government employment is expected to increase by nearly .two-thirds, anld 
account for more than 80% of all governmenjb employment. '^^ There is 
potentially a vast reservoir of new <lu6s-paying members for unions in 
the puWic sector, which have been faced with a decline in membership, 
asa percentage of the workforce, in the private sector. 



^Bernard Yabroff, "Trends and Outlook for Employment in Govern- 
ment," 88 Monthly l!abor Review 285 (1965). 
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A. The Private Sector Roots 

The history of collective bargaining in the private sector of our 
econorny may foretell developments in collective bargaining in the 
public sector. 

The origin of our present labor unions cait be traced to the medieval 

guilds. In this country there has been some type of labor unionization 

ever since the nation's birth. This is true even in public employment. 

As the 1961 Report of the President's Task Force on Employee-Management 

Relations in the Federal Service noted, "Organizations of craftsmen 

2 

have been active in naval installations since the early 1800's." 

It has been an uphill battle for organized labor, however. At the. 

« 

beginning of the nineteenth century it was a criminal act to consp4re 
to raise wages. By the middle of that century, such actions wf^re.no 
longer considered criminal acts and unions began to grow rapidly. 

In 1890, the Sherman Anti-Trust Act was passed by Congress in an 
» attempt to restrict the harmful effects of trusts and similar business 
combinations. But the federal courts interpreted the law to cover 
unions also.^ As a result, a host of rulings found unions guilty of 
restraint of trade, resulting in inj'unctionsf'imprisonment and fines. 
Then in 1914, the Clayton Act was passed. It was designed'. to exclude 
labor unions from the anti-trust law, but the courts cqirtinued to view 
unions as forms of trusts. It was not until the early 1940s that a- 

^Report of the President's Task Force on Employee -Management 
Relations in the Federal Service (Washington, D.C.: Government 
Printing Office, 1961), p. 2. 

\oewe V. Lawlor. 208 U.S. 274 (1908). 
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series of Supreme Court decisions elcempted unjons from anti-trust 
suits. * ^ 

Historically, labor and ca|iital, the two most important factors in 
production, have often been engaged in violent conflict. Although such 
conflicts appear to have been necessary, there have been attempts over 
the years to minimize them. Labor has taken the position that unless 
workers were organized, the capitalistic forces of management would 
abuse and take advantage of thifr/ 

Unions have taken various forms over the years. There have been 
(and are today) both trade unions based on craft or skill, and indus- 
trial unions encompassing many trades ^ crafts, and skills in one 
industrial field. These unions have tried to improve the welfare of 
workers through reducing hours of work, raising wages, improving working 
conditions and acquiring fringe benefits. They have been primarily con- 
cerned with the welfare of the workers, and not with the management of 
industry. This fact is very significant when we observe the develop- 
ment of the concept of collective negotiations among public employees, 
especially teachers and other -professionals who wish to negotiate not 
only working conditions, but matters of management. 

As Morris Slavney, Chairman of the Wisconsin Employment Relations 
Commission, noted, "The duty to bargain should be limited to matters 
affecting wages, hours and conjditions of employment."^ 

tabor unions have sought to .-improve their own organizational wel- 
fare through the clqsed shop, maintenance of memb'er'sh.ip, restrfction of 
output, the unipn shop, the agency shop, limitation of apprentices, the 



^Morris Slavney, Testifnony before the House Committee on Educa- 
tion and Labor, Special Subcommittee on 'Labor on H.R. 7684, H.R. 9324, 
and HJ(. 12532, May -2, 1972. 
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juaion. label , strikes, boycotts, and other forms of work stoppaps and 
political activities. Management has responded to such threats by 
using strike breakers, forming company unions, acquiring injunctions, 
circulating-^^black lists, employing lockouts, and consummating yellow- 
dog and sweetheart contracts. 

Many prgcedures have been employed t6 prevent and settle industrial 
confU^ts^^15n5ng such procedures are mediation and conciliation, volun- 
tary arbitration, compulsory arbitration, advisory arbitration, fact- 
finding, employee representation, profit sharing, and human gelations 
councils. 

Because such procedures have not always created harmonious relations 
between labor and management,, various stated and the United States Con- 
gress havq found it necessary to enact certain laws. fl^iTg'these have 
been the Norris-LaGuardia Act, the National Industrial Recovery Act, • 
the National Labor Relations Act (the Wagner Act), the iabor Management 
Relations Act (the Taft-Hartley Act) and the Landrum-Griff in Act. The 
most significant of-these laws, of course, was the Wagner Act of 1935 
which established national labor policy. 

However, none of the laws cited e^blwhed procedures for collec- 
tive bargaining in the public sector, although precedents and experiences 
from them are now being transferlred extensively to the public sector. 
The wisdom of doing so, however^ was questioned ten years ago by Walter . 
C. Kanei tity Administrator for Lakewood, Colorado: "To simply transfer 
an arrangement developed during the 1930's to local government lal\or 
relation's is to ignore ... the basically unique set of relations in 
each ciiy^and each state, and to greatly hamstring citfy management in 
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the process."^ Likewise, the Advisory Conmission on Intergovernmental 
Relations in its 1969 Report on Labor-Management Policies for 5t£ite 
and Local Government notes on page 112 of that report that it "opposes 
any Federal effort to mandate a collective bargaining, meet and confer, 
or any other labor-relations system for the employees of state and 
local jurisdictions or for any sector thereof."^ The National League 
of Cities endorsed the ACIR approach. 

B. Ctvll Service Concept 

The development of the civil service paralleled the growth of 
industrial labor unions. The spoils system had long been under fire and 
the first step of the reform process begarTlrKlSSS with the passage of 
the Pendleton Act. Federal legislation was later amended to broaden 
the areas of civil service in- government; many states developed merit 
systfems, but the patronage system never really disappeared. 

The rationale of civil service is based on the need for competent 
employees in government as well as the need to protect them from dis- 
charge by politicians intent on distributing favors. To achieve such 
goals the ciyi service system had to free itself from political pres- 
sure and cd^entrate on the recruitment, examination, promotion, classi- 
fication and wage and salary schedules, and discipline. 



Walter Kane, Testimony before the House Committee on Education 
and Labor, Special Subcommittee on Labor on H.R. 7684, H.R. 9324, and 
H.R. 12532, April 13, 1972. 

^Report on "Labor-Management Pol icies for States and Local Govern- 
ment," Advisory Commission bn Intergovernmental Relations (Washington, 
O.C.: Government Printing. Off ice, September 1969). 
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On the whole the civil service merit system worked well; however, 
many public employees, found civil service less than satisfactory. They 
came to feel that only by organizing wouTd they achieve wage and fringe 
benefits comparable to those in industry. Increasingly, organized 
public employees regarded the Civil Service Commission as an arm of 
management, rather than an impartial third party to protect employees. 

' It is clear that the civil service merit concept and mandated 
collective bargaining for public employees as envisioned under federal 
law proposed in 1972, are mutually exclusive. James F. Marshall, 
President of the Assembly of Governmental Employees, in 1972, said "It 
is the belief of AGE that the legislation pending before this subcom- 
mittee does not promote or encourage the m6rit system concept but would, 
in fact, be the most devastating blow to the merit, system ever proposed. 
Jean J'. Couturier, Executive Director of the National Civil Service 
League, in 1971, stated: "Civil service' systems will undergo great 
change under collective bargaining. The merit principles and the civil 

o 

service 'systems as we know them are going to be nonexistent." 

\ C. Public Sector Before WW II 
Prior to World War II, ther^e wej'e no public sector collective 
bargaining statutory records to speak of. The righ* of public employees 

^Jame$ F. Marshall, Testimony before the House Committee on Educa- 
tion and Labor, Special Subcommittee. on Labor on H.R. 7684, H.R. 9324, 
and H.R. 12532, April 12, 1972. \ • . - 

^Jean J. Coutdrier, "Proceedings of^he-^ecretaj-y of Labor's 
Conference on State and Local Government Labor Relations, November 21- 
23, 1971," U.S. Department of Labor, Labor Management' Services 
Administration, February .1972. 
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to form or belong to unions or associations' was often recognized, but 
publ.ic authorities were under no obligaticm to enter into negotiations 
with them or to reach agreements. The strike was universally forbidden 
under court decisions and executive declarations. /t\^w formal collec- 
/CUe bargaining arrangements existed, such as that with the Tennessee 
Valley Authority, and informal arrangements were found in communities 
throughout the country, but they applied to only a small minority of 
public employees. In fact, the dominant union ip the public sector to- 
day, the American Federation of State, County and Municipal Employees 
(AFL-CIO), only had 9,7j37 mem^rs in 1936.^ ■ 

D. The PubliOt£^tor Roots 
In 19^7, the Chicago Board of Education adopted a resolution which 
prohibited Chicago teachers from belonging to the Chicago Federation of 
Teachers, but several teachers 'did join the CFT, and they were fired. The 
teachers appealed to the courts and the Illinois Supreme Court upheld the 
School Board's action, stating that union membership "is inimical to 
proper discipline, prejudicial to the efficiency of the teaching force, 
and detrimental to the welfare of the public school system. 

A similar case, arose in Seattle in 1930, with the courts making the 

11 ' ^. 

same decision. 

^W. D. Heisel and J. D. Halligan, "Questions and Answers on Public 
Employee Negotiation" (Chicago: Public Personnel Association, 1967), 
p. 10. 

^^People ex rel . Fur.sman v.^City of Chicago, 116 N.E. 158, 1917. 

^ ^Seattle High School Chapter No. 200 of the A.F.T. v. Sharpies, 
293, Pac 994, 1930. 




This general prohibition against public school teachers belonging 

to a labor union was not reversed until 1951 when some teachers employed 

by the Norwalk (Connecticut) School Board were fired for going on strike. 

1 2 

Although the state's Supreme Court upheld their dismissal, the Court 
also ruled that in the absence of enabling legislation: 

a. Public school teachers may organize. . 

b. A school board is permitted, but is not legally required to 
negotiate with a teachers' union. 

c. A school board may agree to arbitrate a labor dispute, with 
* teachers, if the school board makes the final decision. 

d. A school board may not agree to a closed shop. 

e. Public school teachers may not strike. 

In 1932, the Tennessee Valley Authority was incorporated as an 
autonomous government corporation, and beginning in 1935 it conducted a 
labor relations program which led to negotiated labor contracts covering 
pay classifications, selection of personnel, work schedules,- etc., with 
craft union and professional associations of employees. Some experts 
viewed the TVA labor relations program so successful that some attempted 
to ase it as a model for other public sector bargaining laws. 

Due to a 'rash' of industrial strikes during 1933 and 1934, Senator 
Wagner w^is 'convinced that the -nation needed a compreheft^ive labor law. 
Consequently, Public Resolution No. 44 was passed, and' on June 19, 1934., 
President Roosevelt signed it. Since a presidential executive order was 
required to put the resolution into.effect^ PresideYit Roosevelt signed 

— • ^ 

^^Norwa\k Teacher^ Association v. Board of Eduction, 83A.2d -'.^ . 
482, 1951. - 
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such an order and created the National Labor Relations Board on June 29, 
1934. Then on February 21, 1935, Senator Wagner introduced -the National 
Labor Relations Act. Congress passed the /\ct on July 5, 1935 and the 
President signed it into law. 

Soon after' the emergence of the National • Labor- Relations Act, a 
number of court decisions and attorney general opinions were handed down 
which made union membership and strikes by public employees illegal. For 
Example, a Florida attorney general Stated in 1944: 

... no organization, regardless of who is affiliated with, 
union or non-union, can tell a political sub-division, possessing 
the attributes of sovereignty, who it can employe, how much it 
shall pay them, or kny other matter or thing relating to its 
employees. To even countenance such a proposition would be to 
surrender a portion of the sovereignty that is possessed by every 
municipal corporation and such a municipality would cease to 

' exist as an organization controlled by its citizens, -for after all, 
• government is no more than the individuals that go to make up the 
same and no one can tell the people how to say, through their duly 
constituted and elected officials, how t^le government should be 
run under such authority and powers as the people themselves give 

^ to a public corporation such as a city.'^ 

And .in 1946, a court decision read: 

There is an abundance of authority, too numerous for citation, 
which condemns labor union contracts in the public service. The 
thMry of these decisions is that the giving of a preference [to 
■uni5i4 and their members'] is against public policy. It ois de- 
clared\hat such preference, in whatever form,' involve an illegal 
delegation of disciplinary authority, or of legislative power, or 
of the dWetion of public officers; that such, a contract disables 
them from\erforming their duty; that it involves a divided 
allegiancer<(hat it encourages monopoly; that it defeats competi- 
tion; that-iUis detrimental to the public welfare; that it is 
subversive of the public service; and that it impairs the -. 
freedom of th^ individual to contract for his own services. . . . 

- ^^Florida Attorney General's Opinion, March 21 „J^44'i reproduced in 
QfUwne, Labor Unions and Municipal Employee Law (Washington, D.C.: 
fliVjonal Institute of Municipal Law Offices, 1946), pp. 252-54. 

^'^Mugford v. Mayor/ and City'^ouncil of BaUimore, opinion Nov. 6, 
1944, aff 'd, 185 Md. 266, 44 A. 2d 745 (19461. ] 
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^. The Issue of Sovereignty 

Th^ hesitancy to recognize union of government empl 

have be!&h .t^f.sed on the concept that sovereignty and labpr unions are 

'[incompatible fn that unions deprive sovereign governmenlis of needed 

employee loyalty. However, from 1907 -when Justice Oliver Wendell Holmes 

gave carte blanche support for government sovereignty by stating: 

• A sovereign is exempt from suit, not because of any formal concep- 
V. tion or obsolete theory, but on the logical and practical ground 
^ that there can be no legal right as agaii>st the authority that 
• makes the law on which the right depends J5 

until the present, the concept of sovereign immunity has sjeadily been 
eroded\o the point that governments and individual government leaders 
and employees m^y be sued for almost any alleged wrongful act. Further- 
more, the widespread presence of collective bargaining, interest arbir 
tration, legal strikes (i^ some instances), and grievance arbitration 

is a clear indication that the concept of the "King can do no wrong" is 
> 

now almost an ancient inyth. 

Some view^the trend in eroding government sovereignty as a false 
issue in that the loss of immunity is nothing more than holding govern- 
ment accountable for its actions. Many view collective bargaining by 
public employees merely as the willingness of government to delegate 
some of its sovereignty. Furthermore, proponents of collective bargain- 
ing for public employees maintained that governments have always bargained 
with. private agencies over the purchase, of supplies and services. Why 
not bargain with a union over the purchase of personnel services? Also, 
these same proponents argued that governments at all levels had 



^^awanana^oa v. Polyblank, 205 O.'S. 349, 353 (1970). 
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established long-standing practices of final and binding arbitration 
of disputes with nongovernment agents, such as building contractors. 
Why, then, should^there not be final and binding arbitration of disputes 
with employees over contracts for their services? 

F. NLRA Never Designed for Public Sector 
Some persons in favor of public sector^collective bargaining under 
federal law maintain tnat the National Labor'Relations Act is indica- , 
tive of a nation's desire to accord collective bargaining rights to 
worlcers, and that the exclusion of public employees from the Act was unin 
tentional. Nothing could be farther from the truth! No better exposi- 
tion of this issue exists than that presented by Dr. James Gf-oss, 

« 

Professor, Cornell School of Industrial and L^bor Relations. A paper 
by Dr. Gross .was presented at the 27th Annual Conference of the Asso- 
ciation of Labor Mediation Agencies (now Association of Labor Relations 
Agenpfes).in Boston, Massachusetts, entitled, "Why Public Employers 
were Left Out of the National Labor Relations Act." Anyone interested 

in an exciting insight into the events whidh led up to the adoption of 
* '16 

the NLRA, should read this paper. ° l*- - 

In this paper. Dr. Gross concludes: ' ( 

It is clear, therefore, that the application of the Wagner Act 
to even the prjvate sector was of dubious constitutionality; it 
^ never occurred to anyone concerned with the advancement of the 
" national labor policy of collective bargaining to suggest that 
public sector employees be included in the Act's coverage. ■ Given 



Selected Proceedings of the Twenty-Seventh Annual Conference of 
the. Association 'of Labor Mediations Agencies (now Association of Labor 
Relations Agencies), July 23-28, 1978, Boston, Massachusetts. Pub- 
lished by Labor Relations Press^P.O. Box 579, Fort Washington, PA 
19034. ' 
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the fact that the new national labor policy had its roots in the 
private sector experience, the regulation of public sector labor 
relations had never been an element of the story. Furthermore, 
no piece of federal labor legislation enacted to date had encom- 
passed the public sector. In short, inclusion of public sector 
employees in the coverage of the National Labor Relations Act 
ms never an issue. . . ^ 



In 1937, President Franklin D. Roosevelt wrote: 

The process of collective bargaining, as usually understood, can- 
not be transplanted into the public service. It has its distinct 
and unsurmountable limitations when applied to public personnel 
management. The very nature and purposes of Government make it 
impossible for administrative officials to represent full or to 
bind the emRloyer in mutual discussions with Government employee 
organizations. The employer is the whole people who speak by 
means of Uws enacted by their representatives in Congress. 
Accordingly, administrative officials and employees alike are 
governed and guided, and in many cases restricted, by laws which 
establish policies, procedures or rules in personnel ipatters. 
Particularly, I want to emphasize n\y conviction tha.t militant 
tactics have no place in the functions of any organization of • 
government employees.^^ 




G. 1962: The Real Beginning 
;\loyees of the U.S. Postal .Service, under the protection of the 
Lloyd-Lal^ollette Act, hav^ haci the right to join unions longer than. any 
other group of federal employeess. Between 1912 (when the Act was passed) 
and 1962, there was limited growth in federal employee unions. Then on 
January 11, 1962, President John F.'Kennedy signed his Executive Order 

4 9 

10988, which gave all federal employees (except management personnel) 
thev right t^ join or not to join unions of their choice. E.O. 10988 
was replaced in 1971 with E.O. 11491, which expanded unionization rights 



^''■lid,, p. 92. 



^^Fr\m a letter by Franklin D. Roosevelt written to Luthei^ C. 
Steward, P>:esident of the National Federation of Federal Employees, 
August 16, 1937. The letter was reprinted in Charles S. Rhyne's book. 
Labor Unions* and Municipal Employee Law (Washington, D.C.: National 
Institute of Municipal Law Officers, 1946), pp. 436-37. 
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of federal employees ♦ Both orders, however, provided for representation 
elections to determine exclusive agents and provided for the right to 
engage in conjpfehensive collective bargainijig. Kennec<y/s action in 
1962 was the real beginning for collective bargaining for all public 
employees, because it opened a legitimate dodr for the states to pass 
through. 

Just prior to the signing of 10988, the special Task Force ^ 
on Employee-Management Relatiyons in the Federal Service released its 
report, which read in part: ' 

Despite the many differences between public and private employ- 
ment, there has been a corresponding and somewhat similar develop- 
ment of employee organizations within the Federal Government. 
The Task Force studies indicate that some 33% of all Federal 
employees, altogether some 762,000 persons, including 482,224 in ^ 
the Post Office Department, belong to employee organizations. 
This matches almost precisely the national proportion of organized 
workers in nonagricultural establishments exclusive of Federal 
employment, which was 32.4% in 1960. It is a proportion half 
again as great as that of the total labor force in which 23.3% 
of the workers are organized. 

This is hardly a recent development. Organizations of crafts- 
men nave been active in Naval installations since the early 1800's. ^ 
The largest union composed entirely of Federal Government employ- 
ees, the National Association of Letter Carriers with some 150,000 
members, was organized in the late nineteenth century and was one 
of the first affiliates of the American Federation of Labor. 
Almost one-half million postal employees btlong to unions, most 
of which have been maintained for many years, frequently in the 
face of pronounced hostility. Postal workers are by no means, 
however, the only heavily organized group within the Federal 
service. Contrary to the widely he^ld impression, only 41% of 
Federal employees are in the classified service, and only part 
of these are white-collar workers. A majority of Federal 
employees are either postal employees or blue-collar workers. 
Most of the latter work in industrial establishments much like 
those in the private econon^y, and are paid according to rates 
prevailing in nearby private industry. Union membership is 
common among these blue-collar workers. '9 



^Report of the President's Task Force on Employee-Management 
Relationsin the Federal Service (Wa&hington, D.C.; Government Pri n t i ng 
Office, 1961), pp. 2-3. 
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But even ijefore E.O,. 1D988, in 1955 ther.e were signs that public employee 

had already taken up union and association membership* in large numbers: 

Municipal employee organizations were to be found in each 
of the 18 cities with a pd^pulation of over 500,000, In all but 
ten, pr in 95 percent, of the cities with a population of over 
50,000 there were one or more labor organizations for municipal 
employees. In 58 percent of the cities with a population of less 
than 50,000, there w^re on^ or more labor organizations for 
municipal employees. Of the i;347 cities with a population of 
over 10,000,^874; l^ad employees who were mefnbers of one or more 
of the dominant organizations in the fiel<l. That membership was 
distributed in this fashion: American Federation of State, 
p.. • County anjJ Municipal Employees, affiliated with the American * 
Federation of Labor, had members in 365 cities. Beyond that, in 
' 60 cities it operated locals composed exclusively of police 
officers. Government and Civic Employees Organizing Committee, 
affiliated with the Cdngress of Industrial Organiz^itions, had 
• members in 99 cities. Internatton^il Association of Fire Fighters, 
an A.F.L. affiliate admitting only firemen, had members in 614 
cities. In addition, unaffiliated organizations, had members in 
346 cities/ In no instance do these figures include unions 
admitting to membership 'both private and public employees. 20 

Growth in public employee unions was also helpe'd by the U.S. Supreme 
Court decisions in 1962 and 1964, which" provided for reapportionment. 
These two decisions resulted in reorganizations of state legislatures 
which in turn brought ^bout legislative arrangements more friendly to 
unions. In Michigan, for example, in 1965, after reapportionment had 
taken place, the state legislature was controlled by Democrats for the 
first time in twenty y^ars. It was* that legislature which passed one of 
the nation's first state collective bargaining laws foV public employees 
in 1965. While that laW, even today, prohibits strikers by public 
employees, it does include^ alternative provisions for handling nego- 
tiations impasses, along with' prohibitions against specific unfair 
labor practices. 



^°City of New \tork. Department of -Labor, The Right of Public 
Employees to Organize--In Theory and Practice , 1955, p. 2. 
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The incifease in collective bargaining laws has been the primary 
cause for the growth in public sector unions at the state a^d local levels 
of government. By 1970, the National Education, with about 1.5 million 
members, and the Americaflt Federation of Teachers, with about .5 million 
/embers, were the oaly two teacher unions. Almost all of the local 
teacher "associations" were aff-iliated with one of thes^ two large organi- 
zations, except at the college level, where the American Association of 
University Professors, was winning most of the representation elections. 
In 1971^ the NEA joined with the American Federation of State, County, 
and Municipal Employees to.form a political coalition. This coalition 
gained strength over the years and gave teachers a chance to be politi- 
cally powerful, sp much so that President Carter admitted that the vote 
of public school teachers was decisive in his. election to the presidency. 

The rapid growth of teacher unions was boosted by the 1961 break- 
through in the form of a mammoth labor contract negotiated by the . 
Unitecl Federation of Te'achers, covering over 45,000 New Ydrk City^ 
teachers. By 1980, forty states ra^^ collective bargaining laws. 

Bills to provide mandatory national collective bargaining for all 
public employees have been before the U.S. Congress for year^. And 
although the 1976 decision of the U.S. Supreme Court in National League , 
of Cities .V. Usery was a real setback for union forces, there is every 
reason to believe that pro-bargaining forces will continue to seaJrch for 
ways to obtain a federal law which would mandate collective bargaining 
for all public employees. 
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^ H. Important Dates in the History of 

CoUectlve Bargaining in the 
Private Sector 

Middle Ages - l#)rk guilds set job standards 

Industrial Revolution - Capitalists controlled nature of jobs 

1769 English Parliament made breaking of industrial machinery a crime. 

1799 English Parliament outlawed unions. 

1778 Journeymen printers of New York City combined to demand an increase 
.in wages, which they obtained. 

1786 The earliest authenticated strike of workers in the United States 
in a single, trade occurred whei> Philadelphia printers gained a- 
minimum wage of $6.00 per week. 

1806 Members of the Philadelphia Journeymen Cordwainers were tried for 
criminal conspiracy after a strike for higher wages. The charges 
were (a) combination to raise wages, and (b) combination to injure 
others. The union was found guilty and fined. Bankrupt 'as a 
result, the union disbanded. This was the first of several unions 
to be tried for conspiracy. 

1842 In the case of Commonwealth v. Hunt , the Massachusetts Court held 
that labor unions, as such, were legal organizations, and that "a 
conspiracy must be a combination of two or more persons, by some 
concerted action, to accomplish some criminal or unlawful purpose, 
or to accomplish some purpose not tn itself criminal or unlawful 
by criminal or unlawful means." The. decision also denied that an 
attempt to establish a closed shop was unlawful or proof of an 
unlawful aim. 

1888 The first Federal labor relations law was enacted. It applied 

to railroads and provided for arbitration and presidential boards 
of investigation. <_ 
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1895 The Sherman Anti-Trust Act (of 1890) was invoked against Eugen V. 
Debs and the American Railway Union. Debs was imprisoned for ^ 
violation of a federal injunction. 

1913 The United States Department of Labor was established by federal 
law. ' " 

1914 The Clayton Act was approved, limiting the use of injunctions in 
labor disputes eind providing the picketing and other union activi- 
ties shall not be considered unlawful. 

Section 7(a) of the National Industrial Recovery Act provided ^ 
that every NRA code and agreement should guarantee the right of 
employees to organize and bargain collectively. 
1935 The National Labor Relations Act (Wagner Act) established the 
first national labor policy of protecting the right of workers 
to organize and to elect their representatives for collective 
bargaining. - 
1947 The Norris-La 6uardid Act prohibition against issuance of injunc- 
tipns in labor disputes ^vas held inapplicable to the government 
as an employer (U.S. v. John L. Lewis ). 
1947 The' Labor-Management Relations Act (Taft-Hartly Act) was passed 
on June 23 over the president's veto. 

I. Important Dates in the History of Collective 
Bargaining in the PubHo Sector 

1917 Some Chicago pubillc schoo]^ teachers, were dismissed by the Chicago 
School Board because the teachers had joined a teachers' union in 
defiance of a Board resolution against such inembership. 

1930 Some Seattle public school teachers dismissed for union membership. 

1935 The National Latjor Relations Act (the Wagner Act) was passed. 

' , Although the Act d'fd not apply to public employment, it served 
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as a model for some who wish§d to have a national bargaining 

law foV* the public sector. . ' ^ 

1935 The Tennessee Valley Authority, an autonomous federal corporation, 
adopted an employee relations policy which provided collective 
bargaining rights to TVA employees. 

1951 Norwalk, Connecticut, teacher strike, resulted in allowing collec-_J^^ 
tive bargaining by mutual agreement of school board and teachers. 

1955 Mayor Robert F. Wagner's Executive Order No. 49, in New York 
City, gave bargaining rights to Ctty employees. 

1959" Wisconsin passed a municipal bargaining law which granted collec- 
tive bargaining rights to city employees, but no administrative 
rules were developed^* so little bargaining took place. 

1961 National Education Association adopted it5 "professional negotia- 
tions" resolution which gave the NEA'^'s first endorsement of 
collective bargaining. 

1962 . 20,000 New York City teachers were on s.trike for several days, 

drawing nationwide attention to public employee causes. 
1962 A tabor contract was entered into between the United Federation^ 

of Teachers and the New York City School Board. 
1962 President John F. Kennedy signed Executive Order No. 10988, 

granting collective bargaining rights to federal employees, and 

paving the way for similar state laws. 
1966 By this year several states had adopted bargaining laws for public 

employees. 

1966 The public transit systems of New York City were closed by a labor 
strike^ ' ' • , 

1967 The Office of Collective Bargaining was created in New York City 
to govern bargaining by City employees. 
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1970 Executive Order 10988 was replaced with a more comprehensive 

Executive Order 11491 . ^ ^ 

mo The first riass work stoppage was held for the first time in the ' 

'?• 195-year history of the U.S. Post Office. 
1970 A 'limited" right to strike was approved in Pennsylvania's 

• Xct 195r"governing collective bargaining. 
1980 Forty states had some form of bargaining legislation. 
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iiL PRIVATE VS. PUBLIC SECTOR LABOR RELATIONS 

Coll,i$ctive bargaining as practiced under the various laws applicable 
to the private sector, such as the -National Labor Reljitipns Act, cannot 
be applied to public sector employment rela'tion's without, terious damage' 
to social and economic fabr.ic of the 'entire nation. These labor relations 
laws, o1^ limited success in the private sector, w'ouT/d^be a disaster in th?j» 
publ ic sector. ' . > , . ' — * 

The fundamental reason that the private industry model for collective 
bargaining cannot be t^ansf erred ifitact to government services is that the 
two sectors ar-e not comparable. Whereas the private sector is essentially 
a private economic matter between producer and specific consumers, govern- 
ment is essentially a public political matter between the government and 
citizens generally. Additionally,' many government services are humane 
in nature- whereas, most private enterprise is based upon mutual gain . 
This fundamental incomparabil ity of the private and public sectors is the 
basis for all of the many specific reasons that industrial labor-nj^nage- 
ment collective bargaining cannot be transferred successfully to the 
public sector. 

The National Labor Relations Act defities a private employer in 
broad terms deliberately so that the "rules of agency" apply. Thus, the 
term "employer" in private industry applies not only to the areas of 
management normally understood to be the employer group, but also to ^ 
agentsr^Cting on behalf of the employer. Section 2(2) specifies that 
the Act ". . . sfiall not include the United States or any wholly owned 
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government corporation^.or any Fedecal Reserve Bank, or any state or 
political subdivision thereof, or any corporation or association operating 
a hospital, if no part of the net earnings Inures to the benefit of any 
private shareholder or. individual . . . 

This prohibition against applying the NLRA to the public sector was 
placed fnto the law for many reasons, not the least of which is that it 
was felt that the federal government had no constitutional right to 
insert itself into the labor relation? affairs of state and local govern- 
ments. But beyond that reason, there are many reasons why, then and now, 
the NLRA would be inappropriate for the public sector. 

In contemplating the transfer of the NLRA to the public sector, or 
the establishment of any other collective bargaining law in the pubTic 
sector, the following points need to be considered. 
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K Right or wrong, the NLHA/ is based on a concept that there should 
be an economic balance between company owners and company employees. The 
Act itself is propf that the la^vmakers felt that collectible bargaining 
is the way to achieve .this economic ^balance. The Act is based on an 

4 

assumplti-on that both the company owners and the unionized company 
^ployees need the cooperation of each other in order to survive. In 
the event of labor strife ^nd the employees go on strike or the company 
locks the employees out, the Act assumes that the parties will be forced 
back together eventually, since the employees need their salaries from 
the company in order to avoid starvation. While the company needs the 
employees in order to stay in business and in order not to lose the 
investments in the company. Although the author doejs not accept this 
basic premise of the NLRA, the fact is that the Act is built on this 
belief. Any imbalance in the economic force between the parties would 
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be advantageous for one and disadvantageous for the other. For example, 
if striking employees were given their regular salaries by the govern- 
ment during the strike, there would be an imbalance in the economic 
power of the parties*, in that the employees would have no incentive to 
return to work, thus placing the company at a distinct disadvantage^ 

In the public sector, there is no similar situation for two primary 
reasons: 

(a) Government cannot go out of business.. Government services' are 
required by law. These services are required by law because 
they are viewed as vital to citizens. No matter how many 
foolish concessions might be made at the bargaining, table,' the 
government agency conducting negotiations cannot, by law, go 
out of business. Whereas, in the private sector, if a company 
conducts its labor negotiations in an irresponsible manner, 
the company will cease to exist. In other words, the market . 
place is the ultimate curb to wrong decisions in the private 

. sector. There is no market place for government decisions. 

' (b) Government sfervfces are genet'ally essential and almost always 
monopolistic. When a government agepcy is closed down tempo- 
rarily by an organized union strike, the citizens have no place 
else to turn for government services essential to their needs. 
In the private sector, however, if one company producing shoes 
' is closed by a labor strike, the consumer simply buys from 
another company. When a government agency is faced with a 
shutdown ^due to a strike by its employees, considerable pplitica 
pressure is generated on the agency by citizens to keep services 
operating. The agency therefore^ is faced with two unacceptable 
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choices: ^ 

- Refuse to concede to union demands and run the risk of 
not delivering esselitial services to citizens; or 

- Concede to union demands, thus imposing a burden on 
taxpayers not' anticipated and not approved free of duress. 

• 'The pvivat^ sector offers more options to the cdhsimer than does the 
public sector offer to the taxpayer. In private sector transactions, the 
consumer can make substitutions in his purchases. For example, if grapes 
have been driven beyond an acceptable price due to unionization of the 
^ grape workers the consumer can substitute some lesser priced tasty fruit. 
However, when governmerrt services have been driven to an unacceptable 
price by unionization of public employees, the taxpayer has no substitute 
to choose. , The^xpayer's only choice is to petition his government or 
seek to reduce taies generally, which might not even solve the specific 
^ probl^en|j^^ the taxpayer originally faced. 

, As a result of the opportunity to make substitute consumer choices 
in the private sector, there is more pressure on companies and their 
employees to keep their product or service competTJive, which often means 
^resisting costly Jabor contracts. Such economic [ressure for reasonable 
settlement is less present in the^ublic sector, ^hus creating more 
potential! ' ' • * . 

2. Many government agencies, e.g., school districts, do not have 
"^he power to set a tax rate in'order to pay for concessions made at the 

batgaining table. Consequerftly, many school boards have to face a 
^ serious. dilemma when the funding body, e.g., county board of super- 
• visors, fails to appropriate sufficient funds to underwrite the salaries 
and benefits negotiated by the school board. In such a situatix)n, the 
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school board is left with only two choices, both unacceptable: 

(a) Fund the negotiated salaries by transferring money from other 
accounts. This is unacceptable because such transfers of such 
funds deprive other school departments of justified entitle- 
ments. 

(b) Renege on the negotiated agreement. This option, too, is less 
than acceptable because the organised employees are given a 
justifiable excuse for turnir\g hostile to the school board. 

Private companies do not face this problem. In almost all cases of 
labor negotiations in the private sector, the tentative agreement reached 
at the bargaining table is the agreement approved by management. 

3. The budget of most government agencies (e.g., school districts) 
is attributable largel^ to personnel costs. How can the public interest 
be served equitably when a school board, for example, is required to 
negotiate with only one portion of its constituency— its employees— on 
matters which cover 80 percent of its budget? Such an arrangement gives 
the organized employees of the school district (some of whom may not be 
citizens of the community) more voi :e in tax«and budget matters than 
other citizens. There is no similar problem in the private sector 
because companies have no obligatic^ to render public services. 

4. When public employees have the right to collective bargaining, 
it is on top of a right which private employees do not have— the right 

V to exert political influence on the employer. As far back as 1967, one 
expert, Kurt L. Hanslowe, a member of the Cornell University faculty, 
stated that collective bargaining in the public sector ". . . has the 
potential of becoming a neat mutual back-scratching mechanism, whereby 
public employee representatives at)d politicians each reinforce the . 
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other's interest and, domain, with the individual public employee and 

the individual citizen left to look on, while his employment conditions 

and his tax rate and public policies generally are being decided by 

entrenched and mutually supportive government officials and collective 

bargaining representatives over whom the public has diminishing control."^ 

The single moat important threat of collective bargaining is that 

it distorts economic and apolitical balance of the'nation» by vesting too 

I 

much power in the hands of unionized workers and their private unions. 
Although only a minority of American workers have joined unions in the 
private jsector, it is clear that their unions have achieved political 
clout disproportionate to their numbers and size. The danger of dispro- 
portionate clout is even greater among unionized puWJc employees, 
because they cannot bnly influence government as citizens, but they can 
also influence government to their special intet^ests ajtVi^he bargaining 
table. In other words, the private sector employee can only petition 
his government, while the public employee^can negotiate witt^hTSxgovern- 
ment. ' . 

5. As far as labor relations is concerned, management in govern- i 
ment is weaker than its counterpart in private industry. One reason 
that management in private industry can surviye unionism is that it 
possesses considerable "management initiative," a quality which allows 
company njanagWs to run the company in the best interest of the owners. 
Such management initiative is less prevalent in the public sector for 
many reasons. 
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The Emerging Law of Labor Relations in Public Employment . Kurt L, 
Hanslowe, Cornell University, 1967. 
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(a) Many government admiriistrators^and supervisors stand to gain 
as rank and file employees receive negotiated improvements in 
salaries and benefits, since' the salaries and belief its of 
managers in Uj^ pub'^ic sector are often indexed to that of the 
labor force. Consequently, government bureaucrats may lack the 
needed incentive to resist exhor;bitant union demands. 

(b) The presence of conflicting political pressures on top level 
managers in government service has a chilling impact on their 
initiative to make clear decisions in the best interests of 
the agency and the public it serves. 

(c) The governing bodies of many government agencies, e.g., school 
boards, ex>perience a very highSurnover, creating a shortage 
of experienced policy makers. This pR^omenon produces too 
frequently persons whS^are unable l^o provide informed leader- 
ship for clear mam^ement -d^sidns and persons who are too often 
manipulated by the unioi;i. / 

(d) Some members of govecning bodies of public agencies seem un- 

/ 

certain as to whether; they are "bosses" or politicians. On the 
one hand, they are e>(pected to manage an organization; while on 
the other hand, their decisions are often influenced by politi- 
cal factors not necessarily in the overall best interest o.f the 
agency and the publ ic-at-larg^ In some cases, a member of a 
governing body is actually under the control of the employee 
union by virtue of the fac|t that the union members may have been 
the deciding force that put that person into public office. 
Such persons truly prostitute their public office by catering 
to the special interests of the agency employees over the 
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general interests of the citizens; Unlike the public ^Sector, 
boards of directors in the private sector have 1 it\le xanfusion 
'as to whethef they are bosses or politicians. Consequently, 
management of private cpmpanies is* more decisive than manage- 
ntent of government agencies,' resulting in generally more 
efficient operations." . * 

(e) Whereas owners of private companies generally view their execu- 
tives as positive forces in the welfare of the company, such a 
productive relationship does pot always exist in. the public 
sector. It is not uncommon, for' governing bodies and. their execu- 
tive forces in public agencies to have a hostile relationship; 
the governing body viewing the administrators as an impedence 

to their will, and the administrators viewing the members of the 
governing >ody as a threat to their job security and an obstacle 
to running an/efficient agency. ' . • 

(f) Employees irTprivate industry generally can be dismissed more 
easily than^is the case in government service. Although a dis-^ 
missed employee in private employment may have some right to 
appeal through the grievance procedure '^n the labor contract, 
such an employee lacks the many legal job security ^protections 
available in public service. Consequently, government maqage- 

. ment is less able to discipline employees than is the case in 
the private sect^. As a result, public employees cannot'be 
made to perfocm as efficiently as private employees. 

(g) Unlike a private company, a government agejicy has no profit or 
los^ incentive. Efficient government operation 4^sults in no 
profit and inefficient government operations results tn no loss. 
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Therefore, the consequences of imwise concessions at the bargain- 
ing table are less a concern^n government service than in 
private en^rprise. * ^ '\ 

As d result of the factors listed above, as well as .other relevant 
.differences, a major overall ' difference between [jrivate sector management 
' and public sector administration can best be stated as fo-llows: - 

Wherdas private sector managers assume they- can do anything that 
they are not specifically prohibited fi'om doing, public sector 
administrators seem to believe that they can do only those things 
which they are specifically authorized to do. 

6." Public agencies, generally Kave less f]Jexibility of operations . 
than exists in private^ industry.- When faceci with problems created by 
employee unions, a government agency is unab>e tq exercise several options 
available to a private company. For example-: 

(a) A private company can go out of business rather than capitulate 
'to union demands. A government agency must stay in business by * 

. ' law,' no mader what actions are taken by the union. As, a 

• result, a government agency can agree to matters at the bargain- 
ing table which waul'd not be tolerated by a private company. 
Nor can a government agency be sold to escape an objectionable 

* , H situation. Nor can a government agency move to escape an 

unwa;ited union. ; 

(b) Whereas a private company can change its method of, production, 

• ' . '-' , or ^en change its product,, a" gover^nmenif agency can never 

change its product (service) and can only slowly changfe its 
. mettrod of .production (operation) .> ' Surrounded by laws, 

ordinances; regutations, and political for^ces, a publ ic agency 
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is often slow to make needed adjustments to problems created 
" by restrictive labor contracts* 
7. The right to petition their government is a sacred right of U.S. 
citizens, protected by their Federal Constitution. This implies that 
all citizens should have an equitable right to influence their govern- 
ment's actions. It is understandable that some employees might want to 
establish their salaries, benefits, and working conditions through a 
process of collective bargaining by an exclusive representati^ve. It is 
also understandable that all employees, both public and private, have a 
right to look out for their own welfare. However, they do not have a 
legally protected right to bind their -employers on matters which deprive* 
management of its right to manage and produce its goods and services as 
it sees fit.* This caveat i3. even more applicable to the public sector. 
If government is to be responsive to all citizens, it must retain its 
policy-making and law-making powers, especially in areas involving 
service to citizens. If public employees want to bind themselves con- 

tractualjy on matters affecting their own' exclusive welfare (i.e., 

* 

compensation and benefits), that's their busine^ But public employees 
, should have no right to negotiate labor contracts which interfere with 
government's obligation to serve all citizens in an equitable and 
economically efficient manner. 

A private company, unlike a 'government agency, has a private obliga- 
tion to serve only its customers. At any point that the, customers are 
dissatisfied, they can go elsewhere. However, a government agency has a 
public obligation to serve all citizens. Therefore, *he scope of bargain- 
ing in a public labor contract must be more narrow than that in the 
private sector. This need for a narrow scope of bargaining and the 



organized union's eJcpectation of a broad scope of ba:rgaining inevitably 
leads to strife between public employees andpublip employers, a situa- 
tion harmful to society as a whole.. - > 

V A. A Specia< Word About Strikes . . 

.Each of the above reasons demonstrates fundamental differences 
between pyb-lic and private bargaining, and each Uem above- contributes 
support to a prohibition against strikes \y, publ ic employees.- Public 
employee strikes should be prohibited on oKe or both of the following 

grounds: ^ ' ^..^ 

(a) The essentiality of, many government services to the health,, 

safety, and welfare of the community; and 

» 

(b) The belief that the strike is principally an economic weapon 
inappropriate' to public employment. = 

Strikes by public employees cannot' be construed as^similar in any 
way to strikes in private industry, in that uniqQe and vital services are 
involved, which are provided by a governmentarl unit which in many cases 
operates under monopoly or near-monopoly conditions. These services 
cannot be purchased by citizens except through these government agencies. 
Strikes by public employees are, in fact, strikes 'against the entire 
community, and unl-e.ss the government i^s willing to' establish competing 
agencies to proyide. a 1 ter native sources for these,.servi<res, stoppages i n / 
thes^ vital' and unique services simply cannot be tolerated. Under present, 
-circui^^tances, however, pub.lic employet-s'become'the easy targets for 
unreasonable union demands. / ■ 

f , ■ ■ ■. . , > : ■ ■ . .•••-.•/- 

Strikes do not serve the same economic purposes in' the public- sector ^ 

, ■ ■ ' , •' 

that they serve in private .industry. Strikes by public einp-loyees ' < 
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demonstrate no fair relationship j)etween economic gains for the strikers 
and the damage their monopoly status enables them to inflict on their 
fellow citizens. In the case of public employees, the strike threat is 
a political, not an economic^ weapon, and its use grants unfair power to 
a small group over the larger pqblic group. If all people can be made to 
suffer through the willful display of monopoly power possessed by a few 
organized 'employees, it becomes the obligation of the government to pro- 
vide effective machinery for protecting the public interest. 

The air control lers'' strike in 1,981 was the epitome of raw power 
through the withdrawa,! of essential and monopolistic services to the 
public. In that strike, a small maverick union caused two-thirds of the 
nation's air controllers to go on strike. The resulting harm to innocent 
citizens was so severe that the lodging of crinfiJial charges against each 
controller personally would have been justified. In that strike we saw 
an example of Just how far a small group of public employees will go to 
improve their own selfish welfare. Altho/igh the union's press releases 
indicated that the strike was pulled on behalf of the public's best 
interests, the real ^sues were: 

(a) The controllers wanted considerably more^money for considerably 
less work; and 

(b) The union leadership wanted to prove its power. — ^ 
.."This pne obscene 'strike did more to teach citizens about the dangers 

0? public employees strikes than could have been done by any other me^ns. 
As the Praetorian guards were trusted to guard Rome* but ended up sacking 

^The union^clarimed that the strilce was initiated because the skies 
were unsafe f(>f the^-public, due to the fact that the fAA computers were 
nx)t modern enough and that air controllers we;re sub^^ct to error 'Ctu^ ta 
overwork. ^ * 
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that city, so did the air controllers violate a sacred compact with/ 
the people who put them into public office by attempting to exploit 
their essenti^il positions. 

In 1970. the U.S. Supreme Court ruled that federal employees do not 
have the right to strike. The high court affirmed a lower court judgment 
that upheld the constitutionality of a federal law prohibiting strikes, 
by public employees. This particular decision dealt with a case brought 
by the United Federation of Postal Clerks and it settled an issue that 
had long been debated. Some observers believe that this ruling could 
be extended to cover all state and municipal employees including teachers 
Although many states have public employee anti-stril^e laws, some have 
been challenged in the courts as violation of the constitutional free 
speech guarantee of the First Amendment. The high court has also 
affirmed a lower court ruling upholding the constitutionality of a New 
York law requiring a no-strike pledge from any union that represents 
state employees. 

B. In Summary 

This section has discussed many relevant factors which must be 
considered in transferring the NLRA to the public sector or in establ- 
lishing any collective bargaining law in the public sector. The many 
reasons why the industrial model for bargaining should not be used in 
government service can be summarized as follows: y(, 

\. The strike is unlawful for public employees for good and valid 
reasons. More effective means for enforcing these Taws are required. 
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Even in the priv^e sector there is no absolute and universal right to 
strike, since the nation has witnessed court injunctions against 
Strikes by codl miners and railroad workers. 

2. Th^ legal framework for industrial collective bargaining 

^ i 

developed in response to economic and social needs which are totally 
different from those that exist in the public sector today. 

^. Government decision making is highly diffused and involves a 
mixture of administrative and legislative functions. This mixture per- 
mits the opportunity for misunderstandings and increases the political 
power of unionized employees at the expense of the public interest. 

4. Collective bargaining helps remove from the public the influ- 
ence and control of the cost and determination of governmental services. 
The democratic process requires greater public participation,^j)flt 
less. 

5. Governmental agencies usually have monopoly control over the 
delivery of essential services which helps invalidate the working 

of countervailing economic pressures. This transforms the pubTic 
collective bargaining process into one of political pressures between 
unequal s. . ^ ^ ^ 

All of these reasons demonstrate the differences between public 
and private sector collective bargaining. These fundamental dif- 
ferences suggest that a totally new mechanism is required, not the . 
transplantation of the industrial model. Besides, the NLRA could not 
be transferred successfuMy to the public sector. The National Labor 
Relations Board and the federaLxourts have handed down countless 
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interpretations and precedents which were based on the uniqueness of the 
pr'ivate sector. Almost nqne of these decisions could be applied 
reasonably to the public sector scene. 




IV. THE UNION ENTERS ^ 

Almost all nonmanagement federal employees have the right under 
Federal Executive Order to engage in collective bargaining, and most of 
the states have laws which provide collective bargaining rights to local 
and state public employees. Even in the few states which do not have 
bargaining laws, public employees have a constitutional right to join a 
labor organization, even though there is no legal right to require the 
employer to engage in collective bargaining. And in the private sector, 
almost all nonmanagement workers have a legal right to require that the 
employer engage in collective bargaining, under certain conditions. 
Therefore, it is not surprising when the union knocks at your door, if 
you are a manager or employer. 

A. Teachers and Other Government Employees 
Have a Constitutional Right to 
Join Unions 

Under the constitutional right to freedom of association, a number of 
court decisions have permanently settl-ed the issue of whether or not 
public employees have a right to join a lai)or uaion. In 1968, a federal 
court of appeals invalidated the dismissal of some public school teachers 
who' were fired for joining a union. ^ Even i*f a union has a reputation 
for engaging in illegal strikes, a public employee may still join the 



McLaughlin v. Tilendis. 398 F.2d 287 (Tjth Cir. 1968); American 
Federation of Stata^Xounty and Municipal tmp|oyees v. Woodward, 406 
F.2d 13748th Ci^ 1969). I 
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union. ^ However,, there is no constitutional requirement that a school 
district or other governmental jurisdiction recognize a labor union 
for purposes of collective bargaining. The public employees' right 
to collective bargaining results from state laws (or local ordinance in 
some cases), or from a U.S. presidential order, in the case of federal 
employees. Where no collective bargaining law exists, the right to 
collective bargaining is left to the discretion of the public employer, 
except in the case of the State of Virginia, where the Virginia Supreme 
Court outlawed collective bargaining which was taking place in a public 
school district. It is generally assumed by those familiar with the 
Virginia situation that the Court's decision would preclude all public 
sector collective bargaining as long as there was no enabling legisla- ^ 
tion. J 

B. Public Employees Cannot be Required 
to Join a Union 

There is no constitutional or legal requirement that forces any 
public employee to join a labor union. There are, however, a number of 
state bargaining laws which allow the public employer (e.g., a school 
board) to enter into an agreement with an exclusive representative of 
its employees which requires that employees pay a service fee to the 
union or be dismissed from employment. In 1977, the U.S. Supreme Court 
supported this concept and also ruled that individual public employees 

^Police Officers Guild, National Association of Police Officers 
V. Washington, 369 F. Supp> 543, 552 (O.D.C. 1973). ^ 
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could seek an injunction\against union support of causes which the 

\ 3 ' 

individual public employee objected to. . „ 

' / 

C. There is No Constitutional Right to Automatic 
Dues Deduction 

' x 

Membership dues are the life blood of a union. Consequently, 
automatic dues deduction from the member's paycheck* is of utmost 



ERIC 



impmctance to the union. However, the only way that such a "dues check- 
off/can be obtained tV the union is by appropriate provision in the 
state's bargaining law or by acquiescence of the ptrfelic employer at ^ 
the bargaining table. Otherwise, no public employee can have hiL union 

- 

dues automatically deducted from his paycheck by his employer and 

remitted to the union. In 1976, the U.S. Supreme Court supported this 

concept by stating that the firefighters union had no constitutional 

right which required that the public employer (the City of Charlotte, 

North Carolina) deduct union dues from the paychecks of those fire- 

4 

fighters who were members of the union. 

The purpose of this section is to provide information regarding: 
(1) why public employees join unions, (2) how unions organize public 
employees, (3) the telltale signs of unionization; (4) why unions 
should be resisted, and (5) what employers can and cannot do in dealing 
with unions. By providing -this information, public employers should be 
better equipped to prevent unionization, or to get started right with 

the union, should one be organized. 

— *r ' 

^Ab'ood V. Detroit Board of Education, U.S. 431 (1977) 209. 
» . 

. City of Charlotte v. Firefighters, locaj^ 660, 426, U.S. 283 
(V976). 
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1. \ Why do employees join unions? 

Several million public employees belong to labor unions and support 
the collective bargaining process. Why do these employees contribute a 
portion of their hard-earned salary to labor unions, and why do many of 
them give a portion of their precious spare time to unjijj^^ctivities? 
There- is no one reason why employees join unions; there are many reasons. 
There are, 'however, three common overriding reasons why employees join 
unions. Those three "Reasons are: 
/ (a) Many employees have a perception that unionization is better 

than nonunionization. 

(b) Many employees are influenced by peer pressure and custom to 
join a union. 

(c) Many employees are influencec^ by th^ pressures organized by 
the union itself. ^ 

Each of these overriding reasons for union membership will be discussed, 
and then other secondary reasons will be examined. 

Perception . Many workers in both the private and public sectors' 
believe that unionized workers generally earn higher wages than non- 
unionized workers and that unionized workers in specific industries 
earn higher wages than nonunioniz^d workers in comparable industries. 
Although there is some evidence that these beliefs are true, there are 
*so many exceptions t;hat employees (and employers) should be cautious 
in applying this general truth to all situations. Even where 
unionized workers earn higher wages than nonunionized workers, it 
should be recognized that' the higher salary is at the direct expense 
of other workB|s not unionized, the consumer, and the taxpay^. In 
other words, another person pays for the .inflated wages paid to union 
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members, wherever their salaries are higher than the market would 
support in the absence of unionization. You see, unions do not produce 
anything. As a matter of fact, most unions resist measures to improve 
productivity. The only way that unions have to provide higher wages 
to their members is to use their collective pov|er of intimidation to 
divert money from other sources. Again, unions do not produce anything; 
they can only force the redistribution of earned wealth frdlTi*'one person 
to another. 

In the private sector, the high wages of auto workers is provided 
by paying nonunionized employees a lower than average wage and by ^ 
charging the consumer a higher price than is supportable by a free market 
In the public sector, any excessive wages granted as the result of union 
pressure are paid for by the taxpayer, most of whom are workers just 
like the public employee. Although large industries, like the American 
automobile industry, and governments, like New York City, may be able to 
get by in the short run by stealing from on^ group to give to another, 
in the long run such a practice spells doom not only for Chrysler and 
New York City, but for society as a whole, which includes all workers, 
whether they are unionized or not. Although the $30,000 a year assembly 
line worker for Chrysler and the $30,000 a year garbage collector in 
New York City may enjoy a temporary unearned high standard of living due 
to the intimidation power of their union, what good are such benefits 
if their work is terminated due to bankruptcy of the employer? Or, if 
not terminated, how far do these wages go in a society that steals 10 
percent of everybody's wages each year through a government-sponsored 
tax collection system called inflation? 
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As interesting as all of this may be, however, the fact is that 
people are generally motivated by strong innate drives of self-interest. 
And, as long as public workers believe that unionization- is better for 
them than nonunionization, they will continue-to turn to the union in an 
attempt to improve their collective and individual interests. 

Union pressure . In order to sign up members, the union will promise 
much. It win promise job. security, dignity in" the work place, higher 
salaries, protection from the boss,^less work, more time off, and 
practically anything else which the employee -would like to hear. How- 
ever, a union can guarantee nothing. As a matter pf fact, a union will 
not mention the disadvantages of having a union shop. Keep in mind, 
however, that a union gains exclusive representation rights over all 
empVoyees in a unit if only 51 percent vote for the union. ^n other 
words, even if 49 percent of the employees do not want a-union, they 
must have one. 

The author's own personal experience in dealing with rank and file 
worker's and unions reveals a host of disadvantages in unionization. 
Some of those disadvantages are: 
' (a) Continuous unrest and discontent often accompanies unionization, 
because in order to survive, the union must always have a cause 
to pursue, even if it creates one. Consequently, the typical 
union shop lives with a continuing series of disputes, which 
detract from peaceful working condition, 
(b) Undelivered union promise* are an integral part of labor- 
management relations in a unionized agency. In order to con- 
tinue to keep the support of the employees, the union must make 
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promises to deliver more each year. Naturally, such a process 
cannot continue without end. As a result, the adversary 
relationship ^betweefT^he worker and his employer increases; 

(c) Employees lose much of their personal freedom to^deal directly 
with their work situation and their employer, because all^such 
relationshiprs must be handled between the union and the employer. 
In other words, the employee. loses control ovqr Ws own life at 
work by the intervention of the union. This loss of freedom 
is demonstrated by provisions of the labor contract which have 
a general tendency to stultify tl^ agency. 

(d) Many employees may be forced to join the union against fheir 
will, or at least to pay^a fee to the union against their will. 
Keep in mind that it's possible under normal circumstances that 
49 percent of the employees didn't want a union to begin with. 
In order to force these employees to support the union, the 
union employs many intimidating tactics. In some states, the 
collective bargaining law permits the negotiations of an agbncy 
shop , a situation where the nonmember must pay a fee to the 
union or be fired. 

(e) Unions often mean strikes, and strikes mean loss of income and 
acrimonious working relationships. Since the advent of collec- 
tive bargaining in the public sector, strikes by public employees 
inducing federal employees, have steadily increased each year. 
But even if an acttiaT strike is not experienced iij the union 
shop, the threat of strikes is ever present in the collective 
bargaining relationship. How many empljoyees fully realize the 

68 ■ ' ' ' ' 
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deleterious impact such' union-sponsored actions will have 
on their careers? ' . / ' 

(f) Under unionization, some -workers find the union to be their 
^ eneniy, rather than their friend. The union often becomes 

jijst one more 'unresponsive bureaucracy to deal with. And, in 
the most, sordid^^union-environ'tnent; ^acts of violence and 
hLsassment are perpetrated a^ain^st "uncooperative" workers. 
Peer pressure^ , , One^of the most effective techniques for encour- 
aging empjoyees to join 'a union is through tbe use of spontaneous and 
union-sponsored peer pressure. This tactic is quite persuasive in that 
most workers are reluctant to create animosities among colleagues with 
whom they, must work on a tiaily basis. For most union members, the non- 
member is a ."free rider" antl a potential phreat to the success of the 
union.- Given this attitude, is it any wonder^that some uifiofl members . 
are' quite intimidating in their efforts to sign up nonmembers? . 

(a) Many Other Reasons^for Union Membership 
1(^1 though the perception that unions are advantageous, and the 
pressures iym the unions, custom and peers are overriding reasons 
"ttiat employees join unions, there are other reason too, such as: . . 
• ^ (1) Ena.blihq legislation 



' f^ycSrally, the absence of a state (or federal) law%iich makes 
collective bargaining mandatory upon petition of a majority of employees, 
is a serious obstacle 'to collective bargaining. Conversely, the presence 
of suQha law is a significant inducement to employees to engage in 
collective bargaining. All one need do. is look at th^ number o^ .pybl ic 
'employee union, members tn states with-bargaining laws and the number of 
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such i^ersons in states without^ banzai ning laws'^o conclude thaet the 
presence of .enabling legislati9n is a compelltng force in the expan- 
sion of unions in the public y^eCtor* Very likely, if col lect^^vfe 
bargaij^ing. was left to mutual agreement between employer and employees, 
there would be very little collective bargaining in any government 
agency. Although many public employees and many public employee unions 
may be pleaaed with the special clout provided by bargaining Taws, 
governmental leaders and taxpayers are less than equally pleasecl. 

The fact that collective bargaining is forced on employers (and^ 
many employees) in both*the private and public sectors, creates an 
adversary , and sornptimes hostile, relationship between ei^ployees and 
their benefactors* When management and employees view each- other as 
enemies, both parties are harmed eventually. Ideally, negotiation? is 
a process used voluntarily by two or more parties ^w|ji) want something 
that cannot be obtained unilaterally, but must 'be obtained by, mutual 
agreement. When one buys a car, there is no lawvthat says the dealer 
and coj^mer must negotiate. The dealer and the cetisumer negotiate 
because it 'is to their mutual advantage to do so. 'When^ne buys a home, 
there is no law that says either the buyer or seller mus^ negotiate, 
they both negotiate, however, because they are both seeking something' 
which q^nnot be obtained unilaterally. Throughout history, negotiations 
have been a natural process used between people in /order to benefit 
mutual lyN Should there eve|* be a law which would require a car'^aler 
or home owner to negotiate upon request of ±he buyer, obviously/ such a 
Jaw jvould benefit one party at the expense of the other, thus destroy- 
ing the fundamental nature of negotiations. 



A ftiner^xliscussiQn of the inadpropriateness of caT(1ective 
bargaining in publ ic service and the differences betweBn collective 
bargaining*'in the private sector and collective bargaining in the publ'ic 
sector is found elsewhere in this book., ' > 

(2) Unresolvftd grievances \ ' 

In the absrence of a labor contract, many government agencies and 
school districts have failed to develop prxfcedures' for. employees to air 
their complaints. . To, operate ^ place-of worit without complaints from 
employees is .impossiblefv and when employee complaints exist, there will 
be an outlet- Youhd in some way- If there is no official channel for. .- 
them to review, their complaints, the 'employees, will -discuss .their con- 
cern^^with other employees, or undertake to sabotage the .ctnployer in 
Siome' subtle ways. Or, the employees may take their: concerns directly - 
to' the public} AlU such actions are far less ^preferable than, resolving, 
complaints through an establ\shpd grievance procedure wTiich is just aild 
protects the grievant ftiom retaliation. ^- ; ■• " 

Where no adequate gri^yance procedure exists* employees are oft^n 

4 

attracted to a un4-ori as a feirce of aid and protection. When an ♦ 
employer persists iV not responding to the legitimate complaints pf its 
y/orkers, sooner orHater the employees vfill seel^ outside help, ^ifsually ^ 
in the form of a union. On the other hand, the* employer who listens 
wjth an open mind to employee concerns and sincerely attempts to resolve 
disputes in a fair manner is less likely to fa^e\a union request for 
'representation. ' ' , 

. Any employer who refuses to respond to legitimate concerns of the 
employ e^^^dejerves a strong union, because an enlightened eniployer is* 
obligated to care for thp employees as much as he-cares for jil^s 
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customers, or taxpayer^— in the case 0/ public service. If the employer 
hais no regard for the employees,' and if the employees view the employer 

• • • • - , • * * ■ 

as an opponent, why shouldn'.t the employees draw together in an attempt, '- 
to protect their l-egitiuate Interests? Consequently, '^11 nonunion 
gov^ernment agencies should provide an ^appropriate grievance' procedure 
fftr nonnianagemefrt employees. More about. the elements of such a. procedure 
will be discussed later. . 

(3) Poor working conditidtns * . . . . i; 

Many public, employees, frdm trastj collectors to physicians, have 
joined unions In an 'effort to Improve their working conditions. For 
decades prior to' collective bargaining in public eduction, teachers . 
* '.complained bitterly about large classes, poor student discipline, too 

, much. paper work, etc' Heavy case loads was the precursor to unioniza- 

>• , ' •' ^ ' . . ' 

tion of many socjal workers and'public nurses. Many urban sanitation * ' 
^ . jrforkers have., organized in order to correct unsafe wor|;ing qonditjons.and 
job requirements which were:,too demanding. And, of course, who cibuld 
forget the, dllegation\Qf the United States air controllers., who. were - 
almost successful in* shuUing. down American commercial avia'tion, that 

Xhe^^ working cpnd'ltions were too "stressful." Notice that tfe word ' 

*»• • \ , * • , » • 

"fillegatiion" -was used, in t.he pr^evious sfentencei for it often makes no 

difference w.he^her working conditiolis ar^e actually bad or o))]y perceived 

as. bad'» as prxibably was tKe 'ddse'of the air controllers. After all, ' 

employees wil J, act^accprding to wh^t they perceive, even if wh$t they 

perceive i.s Wt .real ity. * ' - V . ' ' » 

Once collective' bargaining Is pfermissibl;e. in a government agency, 

;the union, with the sut>port of certain workers, must have a cause around 
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which to rally the workers; otherwise, there is no need for the union. 
So, if the public employer is managing an operation which is unsafe for 
employees or an operation where employees are (or perceive they are) 
subject to overwork, stress, or other forms of similar treatment, the 
unton has .c^ ready-made opportunity to unionize the workers. 

To 'inintfllize the risk of unionization due to Improper working con- 
ditions., th.e employer should make every effort to create a reasonable . * 
working environment. Even if a perfect employment condition cannot be 

.achieved, the mere effort , by management to help employees will not go 

''*' • 

unnoti'ced> Most employees recognize that there are certain onerous 
.aspects of'fheir jobs which cannot be to tall ^removed, but the typical 

employee doeSr. appreciate any. sincere effort by management to improve 

working conditions. Such effiirt indicatesto the employee that the 
'.employer caf-es, and .such caring can 'do much to remove inducement for' 

employees 'to jo-wi a, union. • 

( t» U't^eCi'ual ty:eatment . - 

Mo;st employee? accept the fact that their jobs have certain . .■■ 

uripjeasan't: conditions about which little can be done realistically. 
■.For example^ ^-nurses, recognize that their .profession requires periodic •. 

night work^ unpl:.easa.nt.as it be: Sanitation workers recognize that 

they must often york outside during bad weather. All jobs haV.e some- . 

,thing.uifvpleasant which is indtgitious to. that job.^and itiost ..employees. 

V<:cept ';the: fact that very little can be done about such conditions 

from' a practical point of view. ^ 

But if there is any<one condition which is inexcusable and avoid- 
•able which is most offensive to employees, it is unequal and inequitable 
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treatment. Somehow, unpleasant working conditions are more endurable 
if all employees are treated equitably. For example, one sure way to 
create dissension in the ranks of sanitation workers is to'- select 
certain trash collectors on the basis of personal friendship to ride 
inside the truck during inclement weather. Similarly, a guaranteed 
tactic to alienate a staff of nurses is to protect certain nurses from 
night work on the basis of personal favoritism. 

Another form of inequitable treatinent can be caused by improper 
job classification, where positions of comparable work are assigned non- 
comparable pay and benefits. For example, central office secretaries 
are often paid higher salaries than field secretaries, even though their 
jobs might be comparable. In some cases, employee promotions are made on 
some basis other than merit. Almost anyone who has held any job has 
observed at least one case where an employee was promoted aver a better 
qualified employee purely on the basis of some form of personal 
favoritism. Such inexcusable acts cut deeply into the morale of workers, 
and in the liJng run, harm the entire agency operation. 

Employees are motivated to perform better when they believe that 
meritorious work is rewarded, and when they see this fundamental 
principle violated, their attitudes and performance are correspondingly 
and justifiably damaged. 

(5) Better pay and benefits 

As long as union members are paid better (or are perceived to be 
paid better) than nonunion workers performing comparable work, nonunion 
workers will tend to seek, to organize, and why not? If a nonunion 



fiploye^Ntoes not pay as well as a union employer 



employer ooes not pay as well as a union employer, why shouldn't the 
employees conclude that they need a union? One cpuld conclude from this 

o ' 7-1 
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question that unionization in the public sertor can be avoided easily 
by simply paying emp^^s salaries which are closer in line to salaries 
offered for comparable positions in the private sector, or salaries 
which are competitive with comparable jobs in other government agencies. 
But such a solution is easier said than done. Due to the many rea^^ons 
discussed elsewhere in this book, most government agencies lack the ^ 
wherewithall to provide wages and benefits which guarantee that no union 
will emerge, since unions emerge for many reasons as described ip this 
chapter. Even where government employees have been paid better than 
other comparable employees, those same employees have unionized. Con- 
versely, there are government employees in states with bargaining laws 
where wages and benefits are below the average for comparable work and 
these employees have not been unioniz^cL^All of this is not to suggest 

that improvements in wages and benefKs^are a futile effort in avoiding 

> 

unionization of the workforce. Granted, good pay and benefits are no 
guarantee of a union-free shop, but poor wages and parsimonious benefits* 
are a definite invitation to the union.^ 
(6) Lack of status agd dignity 

The author is (^onvinced that a driving force behind the unionization 
of over one million public school-teachers has-been a general belief 
among teachers that-they are "second class" citizens. On countless 
occasions, the author has heard teachers complain caustically that 
although they are good enough to teach the children of parents, they 
are not good enough to be paid salaries sufficient to enable them to 
live in the same neighborhood with those parents. Nurses, as a group, 
also express similar feelings of lack of status and dignity. Granted, 
in both the case of teachers and nurses the "16w" pay and benefits might 

7;5 
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be relate^ to sex discrimination, in that females occupy the majority 
of teaching and^nursing positions. But regardless of the cause, a 
sense of second class citizenship can be the cause for many public 
employees to form a labor union. 

Where employees express a general concensus that there is lack of 
status and dignity in their work, the employer should take notice of 
this expression an*'undertake corrective measures. Programs of public 
awareness and employee recognition can do much to enhance the status of 
employees. For example, awards to custodians who maintain clean 
buildings convey to custodians that their work is important. Uniforms 
for mainteiiance personnel not only are an important fringe benefit, but 
also give the employees a sense of dignity and status and provide a 
feeling of belonging to an important team. Such sincere attempts to 
recognize all employees as vital members of an important team can remove 
one of the potential causes for unionization. 
^7) Hidden problems 
The employees of some government units are so suppressed and 
intimidated that employee exploitation, inefficiencies, cronyism, graft, 
and general inalfeasance go unrevealed. Such situations are often very 
difficult to correct in that they frequently have their roots in a 
malevolent political environment. In some such cases, however, some 
courageous employees have come forward and in other cases, the employees 
have organized a union in order to obtain protection. In other cases, 
only a grand jury investigation has been able to uncover $uch wroYig- 
doings. ' . . ' 
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(8) Failure of the employer to rebut 

Within a brief ten years, from 1965 to 1975, over two-tfiirds of the 

states enacted collective bargaining laws for public employees and 

several million public employees chose to engage in collective bargain-^^ 

ing during that period. In the thousands of school o^rtcts and govern- 

if 

ment agencies where some employees sought to uni^onize and obtain recogm- 
tion, the public employer made no effort to rebut those who spoke on 
behalf of unionization, despite .the fact that. in all such instances, the 
employer had the right to express -its views regarding unionism and col- 
lective bargaining. In almost all cases, the public employer seemed to 
assume that all <^lic employees wanted to belong to a union and wanted 
to be represented for purposes lDf collective bargaining. This assump- 
tion was wrong then, and it is wrong today. Many iRblic employees do 
not want to belong to a union and do not wish to be represented for 
purposes of labor negotiations. But despite this prevalent anti-union 
attttiide among many public employees, public employers, generally, have 
made', and.are'majcing, ^ few attempts to rebut the unions' arguments for 
unionization./ ^ * ^ 

Under^he right i:onditions, "representation elections can be won, 
and have been won/by 'the employer. For those public employers , who do 
not have urhions and who 4o n6t want unions, there are many legitimate 
way^ ta-keep the union out. Many suggestions for doing just that are 
explicit and implicit in this book. ' • * \ ^ 

(9) Discrimination 

Some unions have been encouraged by acts of illegal discrimination,' 
particularly on the basis of race and sex. Many of the strikes by 
sanitation workers, like those in Tennessee during the 1960srwere based 

/' 77 
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upon the perception by the employees that they were being mistreated 
job-wise due to their black race. And in a California municipal dispute 
in 1981, a union, on behalf of a group pf female workers, sued the city 
in order to correct alleged comparable pay violations. These two 
examples are just two cases from dozens where discrimination was a 
factor in encouraging unionization. Needless to say, no employer shou*^ 
allow illegal discrimination to exist, irrespective of union considera- 
tion. 

Unions Can Be Avoided 

For the past several pages, we have discussed the major reasons why 
public employees join labor unions. Although unions will exist in some 
government agencies almost regardless df countervailing circumstances, 
unions can be avoided in some situations. By being familiar with the 
major factors leading to the formation of unions^ an employer can do 
much to help assure the continuation of a union-free shop.^ 

2. How do unions organize? 

In order for unions to exist, thoy must ha v§' members who pay dues. 
Therefore, the need to have access to employees and the need for auto- 
matic dues checkoff are two very important demands of unions. If unions 
were allowe^ to communicate with employees only at their homes, and if 
unions had to rely solely upon manual collection of union dues, unions 
likely would not have as many members as they have now. That is why in 
any negotiations with-»uni/)ns, their proposal for access to employees on 
the job and their proposal for automatic dues checkoff are of the 
highest priority. 
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(a) The Employer is Chosen With Care 

Once a union is established in an agency, recruitment Jor additional 
members from the workforce is continuous; but how does a union go about 
getting a toehold in school districts, municipalities, and other govern- 
mental units where no union\jt^s? First of all, only certain employers 
will be picked to unionize, since. some employers of fer' greater potential 
than others, and since unions have finite resources, tl\ey cannot gener- 
ally afford to expend their funds in agencies where there is no reason-"^ 
able hope of organizing success. No single factor is used in determining 
what employer the union shall attempt to organize. A numb^ of factors 
are considered, and some of them are: 

^(1) The weakness of the /gency's resistance 

Generally speaking, a union will hesitate to organize an employer 
which is strong and committed to keeping the union out. Such strong^ 
^employer^ usual ly have a united governing body and an effective manage- 
ment team. Additionally, strong employers of necessity have a workforce 
with strong loyalties to their employer. On the other hand, a weaJk 
employer is one which has a divided governing body, an inefficient and 
disloyal management staff, and an alienated workforce. Given other 
proper conditions, such an employer is a likely possibility for 
organization. ^^^^^^ 

(2) The size of the agency 

It was not by chance that large cities and large school 'districts 
(New York City, for example) were the first places for unions to con- 
centrate their organizing efforts. Given the right conditions, lal-ge 
agencies 'offer the best possibilities to organize a labor union for a 
number of reasons. Such jurisdictions have large number of employees 
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which represent a plentiful source ^of dues income. Additionally, large 
jurisdictions often are very bureaucratic, and there 1s often a rift 
between management and labor. Also, employees in such agencies often 
lack a sense of esprit de corps with their employer. Large agencies 
usually have large numbers of persons geographically close together, 
making mass contacts easier than in a rural setting. Furthermore, 
organizing developments in large cities and large government agencies 
are more likely to be reported on the national news networks, thus 
giving the union needed nationwide publicity helpful to organizing 
efforts elsewhere. 

Bigness alone, however, is no guarantee that a city will be the 
first target of a union. A large number of small school districts and 
municipalities have often been the first place where unions have directed 
their organizing efforts. Such districts were chosen for a number of 
reasons, smallness being just one reason in many cases. ^ . 

(3) Attitude of employees 

Naturally, unions are attracted to areas where a large number of^ 
employees are already receptive to unions. For example, a municipality 
located in an area where most of the private sector workforce is unionized 
is often a good possibility for the union, because many of th^ friends 
and relatives of the local municipal employees are union members, and 
as such, 1 ikely to. support the unionization of publ ic employees. 

The prevalence of t|rievances can be a good reason for employees 
to be receptive to unionization efforts. In such cases, the mere fact 
that grievances are prevalent is an indication of an employee relations 
problem of management having failel'to respond to^employee concerns. 
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Given these circuinstances, the employees can be expected to seek a union 
to protect ^their 'best interests. 

In some governmental jurisdictions and school districts, employee 
relations problems have worsened beyortd prevalent grievances. For 
example, when Nfew York'City, Philadelphia, and other similar large 
cities were unionized, a serious rift already had developed between 
management and the teachers and other public employee^^. Where such rifts 
exist, the union has a waiting and ready-made membersiiip. 

(4) Geographic Nocation 

Sometimes the actual geographic location -of a school district or 
municipality can influence the potential for unionization.. In examining 
the history of public sector bargaining, one finds that. the earliest 
unionization efforts took place in metropalitan areas. Therefore, school 
districts and counties adjacent to large cities historically tjave been 

^ 

subject to unionization efforts bjpfore similar jurisdictions remote • 
from the metropolitan area: The reason .for this phenomenon is that 
once a union gets a toe hold in a large city, organization drives' in 
the surrounding suburbs are much easier than organ'iziog drives in-^^is- 
tricts more distant from the city. 

(5) Nature of the employment situation 

Part of the reason that public; school teachers^ were unionized more ' 
rapidly than all other public employees was that there were al/&ady 
'^two exclusive organizations representing teachers in every school 
district in America prior to the advent of legalised collective bargain- 
ing. These two organizations were the American Federation of Teachers, 
which was pubTicly.and in all respects a labor union, and the National 
Education Association, which, although refusing to admit its union 
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Status for many years, was a union in all other re.gards. Consequently, 
the unionization of public school teachers for collective bargaining 
purposes was a relatively simple task in comparison to the challei'ige, 
faced by other unions seeking to organize other public employees, most 
of whom did not belong to any employee organization prior to collective 
bargaining. Despite that difference, however, one must note that. for 
the period since the late 1960s, the national union most effective in 

•organizing public employees o|her than teachers, i.e., the American 
Federation of State, County, and -Municipal Employees', was the fastest 
growing union in the nation. This fact should clearly "indicate that* ^ 
public employees represent a lucrative source of dues->paying ipmber- 

, ship for Interested unions. ^ ; ' >- 

'(b) Unions Follow Standard Organizing Methods 
# f 

♦ Once a'll of 1;J|ie selection factors have been considered by the union 
^nd a certain schooj district or municipality has been chosen to unionize 
standard organizing methods are employed by the unxon. Those standard 
methods are: . • 

(1) The organizing^ committee 

One of the first steps in establishing a union is to form an , 
organizing committee of interested employees. Quite frequently this 
committSe is composed primarily of employees who have already demon- 

. ; ^, ' t , ' 

stcated their 4^fsc^ntent with the employer. From this cadre of 
committed malcontents, other sympathetic employees are identified lin the 
'work sites of the employer.- Step by step, this process is repeated qntil 

r * 

a sufficient number of union members exist to call for 'a representation . 
election. In almost *al^* 'such instances the union will not 'seek a 
representatiofi*el§ctron until it is very confident that it can win^ 



.And, ft must be stated here 'that in most such cases familiar to the 
author the uViion has won the electidn. • 

' The organizing ^eommitfCee always works closely with the parent 

,unioR under the guidancfe of a trained union employee. This provides - 
th^-^mmittee with the necessary expertise to carry out its functions ^ 
of affiliation, recru'itment, 'organizing, and electioneering. ^ 

. • f 

(2) Key troublemakers » ^ . 5^ 

In many employment situations, there is often a few employees who 
: ' ... • > 

are viewed by the .employer as "tro.ublemakers. " As public employees, 
« * ' • 

such persons are sometimes difficult to dismiss, particularly if* they 
are involved in union membership activ.ities and have the backing of ^the 
union. Any attempt to dismiss such employees creates ijista'nt martyrs,' 
invites FirsyAmendment suits, and pol^r^izes the other employees. 
These "troublem^kei^s^^are'^of special interest to the union- because 

these emplt)yees .will take ris^ks that other employees will not venture 

.* ■ ^ ^ 

and thus provide the union ^ith--a chance to set up ^ome draitid'tic 

.conf»*ontatipn designed to di^vide the employees from the eihployer. ^ 

When such a division occurs, the employees are4ikfely to transfer 

their loyalty .to the union. ^ 

(3) Confrontations * ^. . 
In sessence, labor' uniojiizat^on is a test of who shall control the 

workforce--the employer or the.-Aidion. The control of the workforce 

goes to 'that body which has the lo^/alty of the workers, and in order to 

capture that loyalty, the union must polarize rank and file employees'. 

The polarization of the employees is dependent upon making them'bel ieye 

^ • » 

'that the employer is their eneiny by dramatizing disputes between 
employees ahd the employer^^apticularly those disputes ^here the 
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employer'cati be made to appear to be in the wrong. Although such 

dispu4!2S are q/ten ready-made, the author lias experienced a number of 

cases where th^won created a situation where confrontation was 

iWwoidable in an a||ort to alienate the employees from their employer. ^ 

In one such situation, where "a union was attempting to organize 

the employees, the union was irfformed that it could not appear on the 

employer's property, but that the union was permitted to me^t with 

employees elsewhere. The union agreed and appeared in a few days on 

pubUt property adjacent to a large employee parking lot. Gradually, the 

•un-iorr moved onto^ the fringe of the parking lot near the exit. The union 
■• ' ' » 

wa§ asked^to remove itself from the employer's property. The union 

* 

refused to vacate and a confrontation ensued iji view of a large number 
of employees. In that particular case, the union obtained free publicity 
(<he news media had been previously contactecf^'fi^^ 'thfe union) and demon- 
Itrated Its availability to represent the employees.- 

(!>)■ General infll^ ^n , ' : J ^ V ' - 

\ The ability of a union to represent its members is enhanced ff i^ 
possesses much information regarding thTe operations of the employer. Jt 
For examdJe, by collecting the following information, the union develops 
a valuable' storehouse of information whkli enables it to^jg^rate more 



effecytively: 

A copy of<all written agency policies 

A copy of all agency regulations 

Cop\es of all job descriptions 

A copy of the Job- classification system 

' . ■» 

Minutes of the meetings of the governing body 

(- ' ■ • 

^ ^Special reports and documents relating to working conditions 
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^ Copies of intra-agency memoranda and .correspondence 
General "confidential" management information 
A list of the salary of each employee 
A copy of the salary program 
The possession of such inforrnation gives the union insight into 



the. operations 



T 



of the employer, allowing more effective bargaining 



proposals to biv^made^nd providing more opportunity to lodge griev 
ances on the basis of inequitable application of the agency's governing 
rules. 

By having loyal union members in strategic locations, such as 
the business office, the payroll office j the personnel department, etc. 
the union as able to obtain information which would. not otherwise be 
available to it and thereby strengthen its leverage i^elationship with 
management. For example, "confidential" infocmation that certain 
employees were ^^^ig favored in the application of the salary grid 
would give t.!)^ union a definite advantage in its relationship with 
management. , ' ■ ^ 

* * 

3. AVhy resist unionization ' i 

If two companies (or two government agencies) could be ^ound 
which were identical in all respects, except lhat one had become 
unionized,' a comparison of the two tilfely would show these vbasic 
differences: ' . . ? / 

^ .'The unionized Agency probably would have lost song of Jts 
, management powers;', 

. The unionized agency probably would be paying more wages^and^ • 
benefits for the same number of employees? 

■ -'^> /,>/■ • ' 
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. The overall .productivity and the cost/benefit ratio of the 
' unionized ^agency likely would-be lower. 
Naturally, the above observations are from a management point of 
view. Observing f rom ^a labor point of view, onejnight. say that the 
unionizied agency Is better off because the employees a[re paid better 
and'have improved wording conditions-^ however, there is no guarantee 
'that unionization automatically results in better wages and working 
conditions. But 'even where unionization does bring higher wages and 
"better working' conditions" (i.e., less work?), such improvements are 
at the expense of the consumer, or the taxpayer, in the case of public 
service. Unless the unionized agency improves the cost/benefit ratio 
of the agency, all improvements in-wages and benefits are at somebody 
else's expense. 

As a general rale, then, unionization means that a given amount 
of work becomes more expensive, or even worse, a given amount of work 
decreases while its cost increases. This \jltimate result of unioni- 
zation^ is brought about by a number <^ fundamental developments in the 
bargaining process: ^ . — 

(a) Wage Increases 
When unions become engaged in labor. negotiations, they malce a h'ost 
6f wage demands designed to give employees salary incredses^ which they 
would hdt^eceive were it not for the union. Such demands sometimes 
appear to come from an inexhaustible source, and include, but are hot 
limKgdJtfb: cost of living i.ncreases, super maximum salaries, more 
frequent steiMjicreases, exotic overtime pay, special seniority pay, . 
super pay tor holiday Work and weekend work, shift differentials, 
pay for accumulated sickjeave, extra-duty pay,, hazard pay, call-back 
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pay, por£al -to-portal pay, severance pay, union acti vitie&jiffiSs etc. 
With the passage of time, management is bound to agree tof some of 
these proposals, in order to maintain labor peace. And, each time 
that such a concession is made on basis of fear of labor unrest, 
and each time that such a concession is made which cannot be justified 
in terms of improved productivity , ^| agency is inflating the cost of 
labor beyond that which would be the case in a free competitive market, 
(b) Compensable Benefits 

In addition to wage demands, unions routinely request improvements 
in compensable benefits. Generally speaking, compensable benefits are 
sometimes viewed by the employee to be as valuable or more valuablje 
than a salary increase, since wage increases are taxable, and most 
compensable benefits (e.g., payment of hospitalization premium) are 
not taxable. Therefore, while a dollar in wage increase might be worth 
only 70(t, a dollar applied to a hospitalization premium is worth a full 
dollar in value. 

Again, the list of imaginative demands for improvements in the 
compensable benefit package iippears to be endless. Such demands 
include, but are not limited to: disability income insurance premiums, 
group life insurance premttims, tuition reimbursement, uniform allow- 
ances, mileage reimbursement, catastrophic liospital ization premiums, 
special pension benefits, credit union, employee discount privileges, 
parking facilities, payroll deductions, free physical examinations, 
cafeteria with reduced ]>rices, use of agency automobile, access to 
medical center, etc. * v 



Like unwarranted salary increase^, unjustified 1mp|^ovements in 
the benefit program increase the cost of production at ^he expens? of 
the taxpayer. 

(c) Less Work ' ^ 

Not only is the union \expect6d to make demands for impr^ed wages 



and benefits, the, union is expected to demand improvements at the work 
site, which usually means less work. Although such improvements are 
understandably to the liking of the employee, such improvements In the 
employees* working conditions seldom result in improved productivity. 
Although no list of demands for improved working conditions can be made, 
here is a brief example of such demands: 

. Washup time on agency time ^ 

. Morning tand afternoon rest breaks 

. Special uniforms 

. Special "$afetyV clothing 

. Written and specific job descriptions. 

. An employee lounge ^ 

. Guarantees of job security * 

. Union bulletin boards 

. Use of agency tools and equipment 
Noise abatement 

. AvailabiVity of vending machines 

. Use of agency lotkers 

. Protection from "excessive" supervision 
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(c) Loss of Management Rights 

Management rights lost are usually labor's gain* In other words, 
the less management is able to direct the workforce, the more oppor- 
tunity the union has to direct the workforce. Unless <lefended vigor- 
ously, management can gradually have its right to manage eroded. If an 
employer is to operate an efficient agency, it must retain its funda- 
raeataL right (and obligation in the public service) to give directions 
and to enforce its directions. The fundamental rights of management 
includes the right to: 

. Discipline and discharge employees 

. Promote and demote employees 

. Transfer employees * . - 

. Assign merit wages 
. Assign overtime 

» 

. Schedule all agency operations * 

I 

. Control production standards 

. . Make technological changes 

. Contract out • ' ' 

* * 

. Approve leaves 

. No labor strikes 

. Cooperation from the union 

* In-negotiating on any of the topics listed above, tl^e rtianagement 

negotiator should be" very careful not to enter into ajiy Weements 

which infrioge upon these important rights. For exajnple, here are 

some contract provisions which would seriously underynine the basic 

management rights: , . 

# • 

♦ 
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. The right for employees to take annual Ipave at their discretion 
. The right to refuse overtime ^ 
. No involuntary transfers 
_ \ i^romotion based upon seniority ^ . 

. Pjro/iibition against contracting out 

4. What are the tell-tale signs of unionization? 

From the mid-1960s until the present^ public employees have been 

unionized with very little resistance from public employers—school 

districts, counties, municipalities, state agencies, and federal agencie 

Although there are several majof reasons that publ ic .ejnployees do not 

• * • L 

seriously resist the unionization pf their employees, none of those 

reasons are valid, in the opinion of the author. Public employers do 

not resist the unionization of their employees for several major reasons 

a, Go\>erning bodies of school districts,' municipalities, 

counties and- state ^governments are political bodies*; conse- 

quently,. they hesitate to offend those lar^e numbers of 

. , ^itizens who, although not union members, are nevertheless 

' sympathetic to the labor movement. When f^ced with attempts 

^ by the 'union toiorganize their employers, these politician- ^ 

* *^ 

managers, on th^ average, put up "little resistance. , 
' b. Many governing bodies 'and their executives seem to assuTne 
that al3 public empVoyae^want to unionize, and therefore 
conclude that resistance is futile, particularly if there is ^ 
a •state law that assures collective bargaining upon proper 
request of the employees. 
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c. Pol itician-managers have limited accountability for their 
actions. Most school bbard members and members of similar . 
governing bodies are in office only for short periods of time. 
The worst that can happen to them is that ihey don't get 
reelected or reappointed. They have no investment in the 
agency and stand to lose little should they make decisions not 
in the best inlerest of the agency and the public it serves. 
For those public employers, however, who are interested in avoiding 
unionization of their employees, one of the first requirements in the 
campaign to keep the union out is to be Wle to recognize the telltale 
signs of unionization. The most common signs are) 
(a) Undertpyr^ ' ' . 

. Although there is no consistent sequence of events as a union moves 
in on a public employer, of ten the first sign of unionization is the 
presence o*f rumors and a gener^^^tfhdektone of discussion and behavior 
among the ranks of workers wh4qh-Tnclicates some employees are involved 



in matters which they will not openly reveal to man^ement. Despite the 
fact that nonunion agencies often experience rumors that a union con- - 
tract has been made, only to find that they were only rumors, each, such 
rumor should be investigated by designated members of the management 
staff. Naturally, such investigation should be discreet; otherwise, the 
rumor is given additional credence. 0 ' ' , 

(b) Changes in Attitude ' . 

Over 'a protracted period of time, management becomes accustomed to 
a general and consistent attitude arhong the employees at large. If 
there is active and prevalent consideration Df unionization, perceptive 
managers (particularly those who first-line supervisors) wi^ 'detect 
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a change in attltu^. This change in a'ttitude is manifested by a number 
of phencnnena. For example; groups of employees will be observed in 
private discussions which cease and break up upon the arrival of a 
supervisor. Or, certain employees who have always been open in their 
discussion with their supervisors become reticent. Sometimes the 
change in attitude can be detected at a departmental meeting, where the 
employees become sullen and unresponsive to the business of the»meeting, 
or certain members of the group bait, questidn, or challenge the 
administrator in charge* 

-(c) Unauthorized' Meetings 

Another sign of unionization, usually infallible, is the holding of 
meetings fqr non supervisory personnel which were not called to the atten- 
tion of management, and consequently, not approved or sanctioned .by 

management. Such meetings are usually detected by management prior to 

J 

the actual meeting date, and the business of such meetings is usually 
made known to management in various ways, usually by someone present who 

has reason to inform management. In some cases, the meetings are 

« ^ * 

-generally known in advance and the media is informed and invited. In 

those cases, the meeting is u5ed for oije of two' reasons*, or both. 

^Either the employees simply want to use the meeting to organize •a ^ 

union, or the employees .may also*ant to use the meeting as a "scare" 

.tactic to encourage the employer to take- some action favorable to the 

employees which the employer would^not otherwise take. In any case, 

whenever empl^b^ees'^h^ld unautftorjzed meetings to discuss anything 

related to th^'ir employmenV^lJianagement should, view this as' a serious 



indicator of uniDn.izati 
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(d) Presence of Union Representatives 

Any official contact with management from a union to discuss 
*> • 
possible recognition is a certain telltale sign that the union has 

already made inroads into the ranks of employees. .Such a development 

should be interpreted for what it is— that the union is ready to make 

its move to organize the employees. Although it jnay not be too late 

at this point to stop tfie union, this stage in the development is 

usually a sign that the union has achieved significant infil tration* 

The best solution to this development is to have taken previous counter 
/ 

measures whichAyould have precluded the union from making such over- 
tures. But, more about how to do this in another section. Until then, 
however, some brief advice is appropriate. Should a union present a 
representative of management with signed authorization cards from 
employees, these tards should not be accepted (particularly in instances 
vrfhere there is no applicable bargaining law) unless the cards are the 
result of a proper election procedure. Otherwise, the union should be 
told that the cards will not be accepted. ' . 

(e) Insubordination , 

As union developments progress and employees become more confident 
that they will be backed by the union in' cases of dispdte with the 
employer, ^T>icidences of insubordination often increase. Sometimes 
these incidences are spontaneous, while in some cases they have been 
l)lanned as a tactic in the overall unionization strategy plan. In 
either case, a distinct increase in acts of insubordinat'ion should be 
viewed as another potential telltale sign of unionization. Accordingly, 
management should respond to the act of dnsubordinaJt^tOf^^ 
Insubordination cannot be condoned, ^ut at^e same.tlinet tbe response. 
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of management should not give the union a tailor-made causje celebre 
to /ally the troops. There is only one rule to follow* in such cases 
of insubor:d1 nation: Do not tolerate insubordination, but do not allow 
• the response to be of benefit to the unionization effort. 

(f) Absenteeism . 

In some cases of unionisation, there is a detectable incr^se in 
employee absenteeism seemTuigly unrelated to the normal causes for 
absenteeism, but seemingly related to employee disconten,t. A number 
of studies have proven a correlation 'between job discontent and 
employee absenteeism. Where increased and excessive absenteeisrn is 
related to dissatisfaction with working conditions, there exists the. 
I potential for a union to move in. In the advanced stages of employee* 
unrest and unionization, absenteeism may take place on premeditated - 
concerted basis as a bargaining tactic to force the employer to stop 
some action unacc^^ble to' the employees, or take some new action 
desired by the' employees. In either case, all, excessive absenteeism 
related to employee unrest should be responded to in a manner that will 
stop the excessive absenteeism, but also in a manner which will nat 
play into the hands of the union. 

(g) Provocatigns ^ 

/ Invariably, acts of provocation by either the employees or the 
union are certain teMtale signs of serious unionization efforts. Acts 
of provocation are purposeful goading or pricking tactics employed bx 
employees (or th^eir un'ion) designed to cause the employer to respond 
in a manner desired by the employee or the union. For example, in an 
instance personally familiar to the author, a group of picketers were 
parading-in front of th\ main school bOard office/ The union had been 
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informed that all picketing would have to take place off school 
property and not interfere with the rights of other citizens. The 



office and demanded to picket in the-corridors of the board office. 
The one security guard refused them entrance as instructed, but the 
crowd of picketers moved bodily on the guard'. In those close qfarters, 
a picketeyr somehow 'ended up on the ground. She was pregnant, and 
claimed she was going to miscarry. -She was taken to th^ hospital, but 
there was no miscarriage, and no sign of jnjury. The subsequent testi- 
mony produced only conflicting reports. The guard said he didysrothing 
but stand' in the doorway. The picketers said he knocked the pregnant , 

lady down., However, one thing was certain. The press was present, and 

C 

the headlines in the local, paper read something to the effect: "School 
Board guard hospitalizes pregnant teacher." No one ever finally 
determined if the incident wds provocation. 



.picketers gradually moved in to the entrance of the school board 
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As has been.discussecy^lsewhere fn this book, unions do not generally 

assist in the efficient and economical operation of a government agency. " 

Therefore, unions should be avoided, but thatvis easier suggested tha^n 

' done. In many school districts, municipalities, and other governmental 

•# • 

jurisdictions, remaining union-free can be a very seridus challenge. 

» * 

This section will describe an overall plan for avoiding labor unions by 
discussing the basic rules for staying union-free which are: . , 

. The agency must follow the sound fundamental principles of^ , 

organ i za t i on . ^^^^^^ 
^ . The agency must be committed to the concept that unions are \ ''^^ 
^ . hindrance to efficient and economical government service. ^ 
• . The agency must be dedicated to dfeail^g with its employees in 
an enlightened manner*. 
^ •jThe agency must be willing to confront the union in a showdown 
■fight should such be necessary to stay union-free. 
♦ The agency should know what it can do and can't do to resist . 
the organization efforts of a union. 
Each of tliese rules will be discussed in detail. An important pre- 
requiaite to staying union-'free ia to create- an organization atruature 
> bdaed on sound dvganization prinaiplea These principles are: 

1. The governing body should generally restrict its function to 
the review and adoption of policies, the review and approval of the 
agency budget, a^general monitoring of agendy^ activities, and the ref^ew ^ 
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of appeals to administrattve decisions , ^Conversely, a gbverning body 
should refrain from a^ttempting to administer the agency. If a school, 
board or municipal council devotes itself properly to matters of policy, 
budget, monitoring and appeals, there is little time left to perform any 
other task. By deviatin^g from its p^roper role and attempting to involve 
itself in the administration of the agency, the governing body has 
taken a serious step to undermining the executive initiative of the 
agency. By weakening it^ own Executive arm, the governing body 
correspondingly weakens its. main defense against the union. 

2. The chief executive and the management team should restrict 
themselves to the implementation of agency policies .- By attempting to 
fabricate policy without the involvement or consent of the governing 
body, the management team contributes to the weakening of the governing 
body's prfwer to govern the agency. Althpugh such methods may be of 
advantage to*a chief executive in the short run, such methods are not 
in the long range best interests of the management team, since an 

r 

effective government agency requires that there be both a strong 
governing body and a strong management staff. 

3. No function should be assigned to more than one unit . Each 
organizational component of an agency should be assigned clear tasks 
and, to the extent possible, these tasks should not be shared with 
other units of the organization. For example, the maintenance and 
repair of agency buildings should be assigned to oaly one unit; other- 
wise, duplication -of effort, voids in maintenance, and conflicts 
between units likely will arise. \Such poor qrganization diffuses 
management of the workforce and /thereby contributes to an environment 
conducive to. union organization. 



. ^ as 

86 y' 

4. Authority should be giveh to those who have the responsibiMty , 
Where polit'ics are more Important than economics, as is often the caSe 

' in government service, there are occasions where some managers are 
assigned the responsibil irty for a task, but lack the authority to 
aqcomplish the task. For example, a school principal may^e blamed for 
a* unclean scfiool building when in fact the custodians may not be under 
the direct or total control of the principal. Or the purchase of 
necessary cleaning supplies may be under the control of another office* 
in the school district. • If , a principal is expected to keep the i 
bu'ilding clean, and if*the building principal if to suffer the conse- 
quences of an untidy building, he must be given the necessary authority 
to choose the custodial staff, to direct its work, and to purchase 

supplies and equipment needed to keep the ,biii lading clean. Unfortunat§J^f;;f 

^ / . ^^^^^ * 

the nature of .government enterprise is such that responsibility is 

easily- assigned, but authority is dispensed reluctantly. 

5. Channels of command should be clear*and adhered to . Legisla- 

tures legislate, governors govern, executives execute, administrators 

administer, supervisors supervise, and workers work—and never should 

their roles mix. Furthermore, the authority lines: between these various 

components stiould be very clear. Everyone should know to whom he 

reports and that relation^ip should be adhered to sT:rictly. For 

example, school boards should not attempt to deal directly and 

• ^ * 

personally with members of the management team, thus bypassing the 
superintendent of schools. Conversely, members of the management team 
should not deal djrectly and personally with members of the'*governing 
body. And, within the workforce command relationships mjus't be 
clear to al 1 employees, rank and file, as well as/ianagement. After 
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man^^ years of supervisory and administrative responsibilities, the \ 
'author can cite dozens of 'cases where channels of command wgre unclear 
or were not a^dhered to, in either case causing unnecessary inefficiencies 
,in operations. If a department chief has seven ^^rsons reporting to him, 
then the department chief should-deal only with those seven persons,. * 
and he should refrain from dealing^ directly wit\i those on a lower'' • 
Echelon. Conversely, the employees under the seven supervisors should 
not attempt to bypass their superVisor^y/deal ing directly w^h the 
department chief. Failure to follow a clprfi^nd wrkable chann* of . 
-^command inhibits the decision-making process |md thus weakens, we* 



agency's ability to resist attempts by the union to organize the 
employees. . ^ ^ • • 

To^ the exter\t possible, the' channel of command should a-llow^r 
only one boss for each employee . Where organizations aXlow many 
employees to be directed by more than one supervisor there^is jnevt^ble 
• confi^'ct between the si^pervisors involved, confusion a^ng the employees 
involve(J, and ^l general diminution if\ overall efficiency. Furthermore, 
such lack of organization allows employees to "whipsaw" their super- 
visors by'playing one agaiiast th^ other, enabling some employees to 
•escape needed supervision. And whenever employees are not supervised 
theV^is greater opportunity fgr misctiief . 

6. The organizational structure should be consistent throughtfut . 
To the extent possible, all government agencies shou^g^^e an organi- 
zational structure which is baJed upon sound principles of operational 
management.' This structure should be capable of beinjg clearly depicted 
use of an organizational chart. All functions of the agepcy should 

• r 

le. accounted for clearly in the, organizational structure and the'channel 

S3 . ' . 
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of command should be obvious. The interrelationships of the various 
functions shoiifl be structured to assure maximupi efficiency of 
operations. iTitles' of functionaries shoul<i be consistent. For example, 
in the case of a school district, the titles "Associate Superintendent," 

"Assistant Superintenclent," "Director of J ," "Supervisor of' 

' ," "Coordinator of ,"'etc. should all indicate their 

relative /position on the agency organization. For example, if a 
" Director of Finance" reports directly to the "Associate Superintendent 
for Management," then the " Director of Curriculum" should report to the 
"Associate Superintendent for Instruction." Furthermore, in this hypo- 
thetical example, both directors should have a similait^job'classif ica- 
tion and similar salaries. In other words, position titles should 
indicate clearly in each instance that position's place in the organi- 
zation^^^tructure . . 

7, A manager should ha/e a proper number of persons reporting to 



him . Although there is no absolute rul-e that applies in'all situations, 
generally speak'ingi a manager should have about seven persons reporting 
directly to fvim. Natural IJ^, thjs general rule may vary in exceptional 
situations', the point i^ that a manager's scope of control should be ' 
manageable. Anything else creates the poten^al for a breakdown .in the 
management control system. Of course, too few persons reporting to one 
manager should be avoideii, since such a practice results in understandabl 
inefficiency. 
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\ A. JLabor Unions Do Not Generally Contribute to 
Improved Governmental Service 

As discussed elsewhere jn- this book, collective bargaining is^not 

' ■ ' c 

designed as a management tool for the improvement of productivity. 

Collective bairgaining is a procedure brought about by a political process 

based upon the premise that workers must be given special clout ynder 

power ^of law to use their collective force to gain more benefits and 

improved working conditions. Also, 'as explained elsewhere in th^s book, 

the Sa*laries of employees can be improved in two 'ways: 

a. The employees can improve their productivity and share in the^ 

* > 

Savings, or^ ^ 
,b. The employees can use their collective clout to intimidate 
the employer into, paying higher wages, bypassing the cost of 
such wages on to the customer, or .the taxpayer, in the case of 
pub.lic services. In this later case, the union and^its 
n)embers do not earn their raises; they s*imply transfer money 

♦ 

J ' from unorganized workers to organized workers. 
Given two similar government agencies, one being unionized and the , 
ot^ier not unionij^ed, /ft is likely that the unionized agency will differ 
f r^' the nonuniohized agency in >thfe following general ways: 

a. The unionized 'agency will produce less work per employee. 
» b. The unionized agency will pay its employees more, but at 
the expense of the unorganized taxpayer. 

c. The unionized agency <will have weaker management control, 

* ♦ • . 

.resulting in less efficient operation. , , . 

d. The unionized agency will have more discontent in the work- 
place. ' ' • , ^ ' 



Politicians and bureaucrats who seem convinced that unions are so 

\ 

good should answer these questions: • ' • • 

**/ * * ^ * * ' 

a. Why do only. 20 percent of * all eligible workers in America 

belong to a labor union? . , 

b. Why has this peVcentage not changed significantly after a half 

century of union effort under the full protection of federafl 

• ' ' - ' ' . • I ' 

ahd state laws? . • . ' , v 

Jhe answ^ is that labor unions are not productive ^n American * 

« 

society as now structured. , True, in the short run labor unions are good^ 
for some unionized workers- at the expense of nonuuionized workers, but 
in the long run, even the unionized workers do not generally win. Under 
different conditions labor unions* could make^a contribution to produc- 
tivity, but those conditions are oot likely to come about in the near 
future, i ^ * ' , ' ' ' 

V Those conditions under which labor unions would be more Jikely to; 
be productive are: * , ^ ^ '* ^ 

a. All connective bargaining woul^be by mutual agreement of the 

employer and the employee. Such an agreement based upon 
* . ^voluntarism would provide the basis for cooperation rather. 

than antagonism. • , " 

♦ .b. There would be no exclusive representation. Without exclusive 

representation all employees would be free to deal with their . - 

employer on a voluntary basis. 

c. The union would devote itself tb finding ways to increase pro- 

t s 

• ' ductivity with the understanding that its members would share 
in the savings* This* type of cooperation would result in 
more efficient and effective services to taxpayers* 



In suiTfnary, part of the strategy for success in avoiding unions 
Is to understand that unions are notNlikely to help the government 
agency to^e more productive or more responsive to\he taxpayers. 
Nor is unionization any assurance that the employees themselves will 
be better off. 



1 . Large bureaucracies tend to 



encourage labor unions 

Whether- in the publ ic sector or the pnvate-'sector, the Size of the 



government agency pr the private company can affect the likelihood of 

unionisation. Although thei^e is no absolute correlation between union- 

ization of ^pldyees and the size of the agengy, there is A a^neral ^ ^ 

relationship. *0n the ^average;- large'' American industries are more likely 

to be*unionized th^n small businesses. "The same general rule applies 
t * 

to government agencies. True, many small local governments and school 
districts are unionized; however, the likelihood of unionization and 
the jrrtensity of unionization is greater among larger districts. 

Although t\ie reasons for unionization of employees vary from 
company to company and government agency to government agency, all 
large, government and commercial operations share t^he same risk as they 
grow large, that is that the employees will become alienated 'from' the 
empioyer and iia management force. As employees become increasingly 
distant from their employer, the more likely will their loyalties 
shift to a union. The implication o^ this phenomenon is cl.ear. Large 
companies and government agencies should extend special effort to he'lp 
emp-loyees undersfend that their own interests can best be served by 
cooperation. with the employer. The strategies for, achieving such a 

< 



coQperativeijj^ationship is the Si^ect .for another hook, cannot be 
dealt with in this presentation*/ 

2* Where the salaries of tjpicyized employees 
are higher than the prevailing wage, the 



difference- is at the expeyise of the> unem- 
ployed, or at the expery^e of the quantity 

> / f MM W« M MM «>J 



pioyc 

ana quality^ of services// rendered by these 
* unionized enjployees >^ ' ^ ^ * ^ 

In order to pay for yconJbessions at the bargaining table, the 

employer mu^t either: 

a^*" Increase the Crice of the conniodity^ to the consumer, or 

increase tayes on the taxpayer, in the case of government 

* serwces.^ . . 

* ' * * • 

b. Tower t|1e quality aM/or quantity of the commodity being sold, 

or the service being ^rendered in the case of government. 

In the process of making concessions to theiunion, especially -in 

the areas of compensation, salary increases are provided by not empl^- 

ing additional personnel who otherwise would be employed. Consequently, 

those who. participate in making salary concessions beyond the prevail- 

ing rates Should recognize that they are able to do so only by' keeping 

others unemployed, or keepiVig nonunion workers at a rate lower than 

the prevailing rate: The point here is that !jx)st union demands are at 

the expense of other workers both, in their role as workers and 

consumers* 

3* What^s best for the union is 

what counts! * • 



Mot all union demands are designed to help its ynion members. Not 
only does the union represent employees, it represents itself as well. 
As a matter of f$ct, all other relevant factors being equal, give^'n a 



choice between a concession of value to the-employees and a concession - 
of value to the, union, the union will most often take the union benefit'. 
This is true, because unions take on a life of their own, separ&te 
from that of their members. Union functionaries and the union 

bureaucracy have their own needs which can be met only by concessions 

t 

.from the employer. For example, a union can meet on company time (a 
high priority .of most unions) only if tTie company (or government agency) 
agrees. As a result, the collective bargaining process not only 

^supports the welfare of employees, but the welfare of a whole union 
bureaucracy^ as well. 

Union membership is often ? 
based upon fear 

Although most Americans dispose of their incomes as they freely^ 
choose to, union dues are toa often extracted under fear. In tqo many 
instances, employees who choose not* to join the union are subjected to 
a variety of. threats and other acts designed to force the employee "to 
take an action* which he would not otherwise take. Such acts range 
from mere snjibbing to job loss and physical harm. Unfortunately in such 
cases, little can be''done by the individual or his employer, and little 
vill be done by government authorities fo stop such actions. 

B.- The Agency' Must be Deflicated to Dealing With 
Its Employees in an Enlightened Manper 

Nonunion' status must be earned. A salary creates only one right 

for the ejjpl oyer— the right ^t<j £^n acceptable day's work— nothing more. 

Any ©ther right must be earned by the employer -by actions beyond the 

minimum requirement qf manag'^ment. The author was an active consultant - 

during the mid-196(is and traveled throughout the United States during 
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that period when collective bargaining was entering the public service. 
On dozens of occasions, employers were heard to say that unionizatioa 
was no problem because "our employees are loyal to us." It was par- 
tially the result of this misguided attitude that hundreds of school , , 
districts, municipa*^ities, state agencies, and federal agencies were , , 
unionized unnecessarily. In^most of these cases the employer over- 
estimated the loyalty of the employees and underestimated the ability , 
of th^ union. 

employers who wish to avoid um\piization of ttieii 

several threshold requirements: 
* 

e a funding commitment . If the union is to be 



^ For those public 
employees, there are 
. a. There must 




kept out, the agency must he willing to pay for that luxury, 
by providing comparable wages, benefits, a^id working condi- 
tions. Some employiefs have rebutted the author by stating: 
"If I must pay. union wages, what advantage is it to be union 
free?" This question is always asked by a person who has 
never had to manage a unionized agency. Anyone who has 
managed such an ^agency knovys that unionization brings many 
additional obstacles to efficient management 
The emproye|Mnust know the law with regard to labor relations . 
Whether an employer is in a state with a bargaining law or 
without a bargaining law, there ar? certain actions which may 
be taken and which may not be taken with regard to the treat- 
ment of employees- Before undertaking any anti-union 
campaign, the employer should seek legal and consultant help^ 
in order to avoid unnecessary conflict- 
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c. The employer must .make a commitment to stay union-free . If 

the governing body of a governmental jurisdiction is not 

\ 

united in its position to operate without the presence of 
♦ ^ a labor union, it is likely that the union will be able to 
•Organize the employees, because without the help of the 
employer, many employees canfot resist the pressures generated 
by the union. 

Once these threshold Commitments have been made, the employer is 
ready to embark upon a program of enl ightened management an effort 
to remain ^union-free. Here are some specific suggestions to help such 
employers before the union knocks: 

1 . Give employees a role in the 
managenynt of the agency 

If employees are involved in management decisions, there is less . 
chance that they will be critical of management decisions. Even when 
sonjef^employees have not been personally invblved in management deci- 
sions, they are aware that some of their colleagues have been involved. 
This gives the employees a sense of confidence that the views of 
employees were considered beforg management decisions are made. There 
*re many ways to involve employees in management affairs, the tradi- 
tional technique be.ing to use elected councils of re[>pesentative 
employees. But formal provisions are not the entire answer to involv- 
ling rank and file employees in managerial considerations. No super- 
visor needs an employee council to discoiss informally with his staffs 
the best way to go about solving. a problem. ^ This technique is employed 
by all good supervisors, irrespective of union considerations. 
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2. Hire employee leaders as members 

of the management team ^ 

Many emplpyees who come forward as leaders among the workers are 
likely candidates for management positions, not only because they have 
demonstrated their leadership potential under their own initiative, but 
such persons also c^^rry^ith them the support of many of those employees 
with whom they previously worked. In some cases, an employee who is 

4 

actually agitating for a union can be promoted, thus depriving the 
union of valuable leadership. In a number of cases thfese types of 
persons turn out to be very good managers, partially because they under- 
stand^nions and how they operate. 

3. Strengtherr two-way communications 

An efficient government operations not only has clear channels of 
» 

communications from the bosses to^he employees, but also clear channels 
of communications from the employees to the bosses. Such two-way 
communications make it^more likely that problems will be discovered, 
which otherwise might not be, and that employees have a chance to make 

\ 

their worthwhile suggestions for better ways to operate the agency. 
But again, no formal system need be set up to do this if each super- 
visor understands that he can , function more. effectively if he. is 
receptive ^0 the views of his employees. ^ ^ ^ 

Educate the employees about the agency 

Two men were observed digging two separate ditches. The first 
digger was digging >n a slow and careless manner. The Jecond digger was 
digging^ with care and .commitment. The first digger was asked: "Why are 
you digging that/ ditch?" The fjrst digger responded: "Damned if I know!" 
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The second digger was asked: ^ "WFiy are you digging that ditch?" The 
second digger respond^: "Because I am preparing the ground for the 
foundation" of a beautiful cathedral." 

5. Provide appropriate rewards ' • * 

More and better work 'can be obtained by employees by giving them 
rewards than by giving them threats. A reward er^ices an employee to 
work in a positive frame of mind. A threat will cause an employee t9 
be negative and to seek out ways to undermfne the employer. Conse^ . ^ 
quently, an enlightened employe^ should make a list of all 'of the ways 
that employees can be rewarded for work beyond tjie call of duty. Such 
rewards can include promotions, merit pay ^increase^ bonuses, special 
compensatory benefits, time off with pay, special training opportunities 
public recognition, presentation of awards, etc. The list can be 
extended endlessly. But keep in mind that the daily recognition given 
tiy 'a supervisor to employees who do well is just as important as the 
formal presentation of a certificate of 

^6, Give publicity to the activities 
of employees 

Most employees take pride in their work and appreciate recognition 
for the work they/do. News coverage in* the local media and articles in 
the "agency newsletter contt^ib^ significantly to V feeling among 
■employees that thrifTwork is recognized and valued. 

7. P rovide a comptaint procedure 

There is no i pi ace. of work where employees never have a complaint, 
A' complaint by an employee is a statement of di^scontent with something 
about his work or' an allegation that the agency is doing something 

• 1 
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wrong. In either- case, whether valid or not, such complaints should 
be heard with interest and objectivity* Where a labor contract exists 
most complaints, usually referred to as grievances, are reviewed by a 
grievance procedure contained in the labor contract. B\it where no 
labor contract exists, there should be a formal complaint procedure 



for tho^ cjpncerns which are not resolved informally at the first-line 
supervisory level. The complaint procedure should assure that the com- 
plainant is protected in his right to process a complaint and that 
just awaits at the end of the complaint procedure. 



8. Establish employee councils 

fmploy^ee council s. have a definite place in most government agencies. 
Such councils should be elected by employees, and the council should 
elect its own officers.* Under ideal, conditions, the council should 
meet Wjith the chief administrative off icer (School Superintendent, 
City Manager, etc.) on a regular basi^. The council chairman should 
conduct the meeting and the chief executive should^be a guest to listen 
to discussions and answer questions vhen necessary. 

The author has had tons\derable 'experience in establishing such 
councils and has found thBt they have numerous advantages: 

a. Employee councils enhfince the two-way communications referred 
to earl ier.' 

** • 

b. These councils provide a sounding board for the chief 

\ , • 

exej^utive, allowing him to discuss proposed actions before 

a commitment is made. 

; c. The council provides an outlet for employee concerns fthich 

require attention. r. ' , 
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d. Employee councils proved art j|^ddi tional means- by which the 
chief executive can monitor the actions of his own management 
staff. 

In large government agencies one ertiployee council is often not > 
enough and councils can be organized on the ba^is of job groups. For 
example, office employees, bus drivers, custodial personnel, etc. could 
elect their own councils. In such cases, it might be difficult for the 
chief executive to meet with all such councils at every meeting, but in 
such large agencies the Chief executive usu^illy has a number of assistants 
who can represent him. But even when not present, the chief executive 
should keep in clo,se touch with th(: acti^vities of these councils. 

•> ■ ■ i» 

9. Kill rumors quickly 

In any work place where employees can communicate there are rilmors 
which circulate from time to time, rumors that theiagency is going to ■ 
have a reduction-in-force, rumors that the chief executive is soon to 
be fired, rumors that there is no money left in the treasury to pay 
employees, and so on. All such rumors need to be investigated promptly 
and-if untrue so stated for all employees' to hear. Where such rumors. 
, are based upon fact, but fact that cannot b^ discussed, then the 
agency has no choice but to admit to their accuracy or take a "no 
comment" position. Again, a working two-way communications system does , 
much to impede the circulation of unfounded rumors. 

10. Provide exit Interviews 

Many employees have knowledge about agency activities which coild 
be improved, but are heSitant to complain or offer suggestions^for f^ar , 
Of retaliation. Certainly, any agency where employees are afraid to 

. . ' 11,1 



complain has a serious problem. In such an agency a confidential exit ^^"^ 
interview can reveal many management problems which might not otherwise, 
be known to management. For the employee who has submitted his resig- 
nation and who is secure in* the knowledge that/the interview will be 

♦confidential, the exit interview can provide s^tark insight into ageijcy 
operation. Althc^ugh no one interview by itself wi]l je^\ all, the^., 
results of numerous interviews can indicate general 3s well as speci»fic 
problem areas ii> the agency. 

■ — . 

n. ProvMe competitive wages, benefits , 

and working conditions ^ 

Where employees are paid less than employees in comparable positions 
. with neighboring employers, there is likely to be a 'cause for complaint. 
However, if these same employees should be paid wages and benefits 
comparable to their counterparts in other agencies, there is less like- 
lihood that they will feel mistreated. Granted competitive wages, 
benefits, and working conditions are no guarantee 'that employees will 
not join a union, but there is no single better way to dis.courag? the 
formation of a union. Although some employers would argue that if 
you must pay union wag^, you may as well have a union. The logic of 
that view will be left with the reader to ponder. 

« 

• « 
12. Prepare a brochure on agency employee 
, benefits and working conditions 

Employeies o^%en do not recognize the benefits that they receive^ 

from their employer. Sometimes these benefits become taken for granted. 

One way to remind employees of their benefits beyond wages is to 

prepare an agency brochure which describes the total benefit package 

for employees. When hospitalization, life Insurance, retirement, annual 



leave, sick leave, rest periods, reduced'' 1 unch prices, free parking, 
tuition reimbursement, etc. are added together they often make a' total 
package quite Impressive to the average "employee* Incidentally, this 

brochure cdn be used In interviewing applicants and fpr promotion in 

hi 

the recruitment of new employees. ' \ 
13. Get .rid of troublemakers 

•« ^ <^ » 

»To some^begree every employer has experienced, at some time the 

presence of art employee or employees who seem" determined to undermine 

the integrity of the agency. These employees usual ly reveal tftemselves 

by their statements and actions. When confronted with employees whose 

actions are not motivated by the^Sest. interest for the agency, byt who 

obviously are embarked on an adversary path, the employer should take 

swift steps to remove such persons from employment, If thej^e is reason- 

able hope that^dismissal actions will succeed. If dismissal is not a 

reasonable alternative, then other personnel actions should be taken 

'to isolate the troublemakers so that ;their influence is minimized. 

; Set up a recreation program ' • 
No matter wher^ people work there are many among them who like to 
participate, with others in recreational activities^ Fjir man^ employees 
the only chance to make friends and s^dcialize is through contacts on 
the job. The employer can take advantage of this need by providing an 
organized recreation program. Athletic teams,, bridge clubs, bowling 
leagues, nature groups, etc. all contribute to an esprit de corps 
among employees. For agencies which can afford it, free instruction in 
recreational activities can be a reaV morale booster for employees. . 
Where possible, members of the ngnagement team should be seen at least 
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occasionally mixing with rank and file employees in thasevrecreational 
activities. Such contacts between employees and their supervisors off - 
the job make for a better human relationship on the job. 

15. Apply all work regulations consistently ■ 
One of the main jources of grievances froni employees is found in 

*the' inconsistent appl ication of work rules and personnel regulations tp 
■ empVej^es. Although some work rules may not be popular among employees 
(e.g., rigid -punctual ity requirements), these rules can somehow be 
endured if^they are applied eqfually to aV[ employees. When these rules 
are applied differently .to different employees on the basis of friend- 
ship or on the basis^ of 'whim, ao immediate sense of. Injustice is felt ' ' 
' by those who are treated strictly according to the work rule. There- 
fore, i't is imperative that top management undertake a program of in- 
service 'to train all supervisors in the proper way to apply personnel 
regulations and. on-site work rules; otherwise, inconsistencies will 
emerge, creating a serious nprale problem among employees. 

9 

16. Distribute an agency neWsletter 
Emplo/ees like to know what happenings are. taking place at their, 

place of employment, and one of the best way^ to keep employees informed 
of such happenings is to publish ^n agency newsletter. Such a news- 
letter should devote considerable space to the activities of rank and 
file employees. Seeing one's pic>J^re>^n a company newsletter, 
accompanied by an article describing on\*s work givers the employee a 
great sense of Importance.' OVer a period of a few years, practically 
all groups of employees cah be reco'griized. The author has had a 
number of experiences where the' employees ^themsel ves assisted in the 
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* preparation of the n^sletter. This particular technique is highly 

advisable, since such involvement by the employees themselves enhances * 
the credibility of the newsletter.. 

17. ^ Take swift action against incompetence 

Most employees want to take pride in their wotK They want to feel 
that their work must achieve high standards, and most employees resent 
those among them who malinger. Management should support this positive 
*^ttitude among employees by removing from employment those who, after 
reasonable assistance from management, fail to perform in an acceptable 
manner. Naturally, dismissal of an employee for incompetence should be 
only*after assistance and counseling has been offered; otherwise, other 
employees may learn to view the employer as uncaring employers, 

\. • ■ ' ' ' 

Depriving qne of hX^job can be a form of capital punishment in the 
workplace, so all dismissals due to unsatisfactory job performance 
should be dealt with as a serious matter for both the employer and the 
employee. 

• - « 

18. / Know the trouble spots ^ , ^ 

At any given time most employers experience some/j^pecial difficulty 
with one or more phases of the agency's operation. >a)ne time it may be 
accounts receivable; other times it may be budgieft preparation. Whatever 
the case, top management should^'be aware of all trouble spots and move 
quickly and decisively to correct all such problems. Such initiative 
not only^heads off more serious problems, but conveys to the employees 



.that high standards are expected by all offices and all employees 
n( 
/ 



managaV^s included. 



V 
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19, Review agency regulations , ' / 

Even though an agency may have a continuous procedur^ for review 
of its policies, regulattons, and workrules, periodically the agency 

> 

should review its governing documents in total. The author can think 
of no more important action to take to assure that an organization, is 
run along businesslike lines. Well-wrftten policies and regulations 
can be a fortress from which to head off a unijon or to negotiate with 
a union should one becomfe organized. The task of rewriting policies and 
regulations is not an easy one.* {t is time consuming and frustrating 
because of the complex nature of government service. » Many agencies . 
find the assistance of an outside expert to be indispensable Mn the 
review aruLrevision of agency policies and regulations. Such an out- 
side expert can often provide just tf\e crystal 1 i zing force needed by the 
chief executive to get the job done. Special attention should be given 
to those policies and regulations which goVern the workforce. 

20. Provide educational opportunities 
, for employees 

Most efn'ployees have some ambition to improve thfemselves on the job, 
if for no other reason Jthan to make, their job* easier. An en>ightened 
employer will take advantage qf this positive attitude among employees 
and offer educational programs designed to improve performance on the 
job as well as to provide *f or personal growth of the employees. Courses 
in writing skills, computer literacy^ word processing, stress manage- 
ment, health care, speed reading, and other similar job related 
courses, improve the employee 's^worth as a person while providing the 
employer with a more comiJetentr employee* There is probably no better 
investment dollar for dollar an employer can make than to Thvest time \ 
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and money in a well-develpped education program. To the extent possible, 
•such a' program should be offered partially on company time and the 
tourse offered should be the result of suggestions by the employees 
themselves. In many cases the price of tftte course can be minimized by 
using other employees, as instruct&r^ and using .agency premises for 
classrooms* 

2K Prepare a job description ' * 

for all positions 

Every employee should have in his possession a complete and up-to- 
date writtfen job description. Such written job descriptions form the 
basis for a job classification system as well as the primary direction 
forAvhat tasks must be performed on a given job. Jhe absence of job 
descriptions leave's. the employee and his supervisor free to operate in 
a manner which may not be to the, Qptimum best- interest of 'the agency. 
To avoid having job descriptions which stultify employee performance, 
there should be a routine procedure for updating all job descriptions 
immediately upon the rise of the need to do so. 

22. Estabiish a sound job classifi- 
cation system 

Although many public employees may feel that they are underpaid 
and would like to receive higher salaries, they are far more accepting 
of their salaries if the^ recognize that there is internal consistency 
in the salar'y structure, that is, that the salary assigned to each' 
position is fairly related to other positions. Employees are under- 
standably upset when they see persons in other positiolns with salaries 
unjustifiably higher than their own. Aspund job classification system 
Is an Imperative and integral part of any thorough personnel program. 
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and they are. not easy to develop properly. Therefore, a governnjent 
agency is advised to seek expert consultant assistance intdeveloping 
its job classification system. 

23. Involve employees 1n recruitment 

Many school districts, municipalities, and other government 
agencies find that they must go Cut and seek candidates to fill their 
employment needs. There are occasions when management shouttl consicler 
using rank and file employees in the process of seeking and selecting' 
new employees. Although a trciined recruiter is* indispensable in seeking 
out new employees, employees from the agency can make valuable contribu- 
tions to the recruitment and selection proces§. For example, applicants 
often relate more comfortably with nonmanagement personnel than they do 
with, management personnel, thus allowing tlie true nature of the appli- 
cant to be observed. Additionally, the use of employees in recruitment 
and selection conveys to all employees that management value.s the 
opinions of its employees when it comes to hiring new employees. 

C . Suggestions for Resisting , 
the Union 

Should all efforts »to operate the government agency along, liqes of 
enlightened management fail to discourage unionization of the employees, 

t 

the employer may be forced fo take diveot steps against the union. 
Management should* seize the initiative when it is apparent that the 
possibili'ty of a union is serious. Management should not take a neutral 
position while the union t^^kes the offensive; but rather, the employer 
should embark upon* an aggressive campaign which does not underestimate 
the power and the determination of the union to win. Management should 
assume that the union will use ^very techn^ique, every trick, every 

■ . J'lS 



ijianeuver which its experts have learned after years of experience. The 
employer should not be shocked*by lies, distortions, set-ups, threats, 
and any , other similar unethical behavior (even illegal) which ts 
necessary for the union to gain recognition.^ To counter these efforts 
here are some' specif ic tactical suggestions. 

1. Form an anti-union task force * 

The first step to be taken to thwart the uhion is to select a small 
c^idre of loyal Hop administrators to serve on a special task force to ; 
develop over7&fll strategy to combat the junion. This group should be 
appointed by the chief executive, except for one member of the govern-, 
ing body, who should be appointed by the-governing body to act as a 
liaison between the^task force and the governing body. This liaison 
person and the chief executive should give regular reports to the 
governing body in executive session when possible. Where executive 
sessions are not possible, a report can be given privately over the 
telephone to each member of the governing body. 

r 

2. Role play . ' 

Role playing is. a technique of proven value in labor relations. 

i 

The task force should ask a small committee of loyal managers to pre- 
tend to be union organizers and to meet as long as necessary and to 
conduct whatever research is necessary to prepare what the connmittee 
believes to b,e a comprehensive strategy which the union will use to 
organize the employees. T^ts strategy plan should represent the most 
extreme scenario that the committee can reasonably conjure and should 
include a list of specific tactics which are anticipated to be used by 
the anion. When the committee has completed its work it should meet 
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with the task force and the chief executive and present^its findings. 
Some of the tactics which the committee is likely to put on the list have 
been discussed in another section in this book. 

3. Retai n a consultant ' > 

—CT 

An employer usually faces a union organizational drive only once 
in its lifetime, and therefore most employers have little experience in 
'such matters. However, there are a numt?er of very competent and 
eil;perienced expert consultants in the field who have been through 
numerous union organization campaigns. These persons have accumulated 
knowledge, experience, and skills which cannot be matched by the typical 
management staff in the typical governmental jurisdiction. Such persons 
should be sought ourt: immediately and retained for whatever amount of 
time is necessary. This action will be the wisest expenditure of funds 
that the employer will make in its anti-union campaign. 

4. Obtain legal advice o 

Although some consul tants who are not attorneys know more about 
public sector labor law than some attorneys, legal assistance should be 
sought nevertheless. A word of caution, however. The attorney should 
be retained to give legal advice and not to suggest strategies and 
tactics, which is the function of the task force and the consultant. 
The attorney's role is to help identify legal questions and answer 
legal questions. Furthermore, the goal of the attorney should be to 
keep the issue between the employer and the union and out of court. 
These firm understandings^should be entered into at the outset; other- 
wise, the anti-union campaign quickly becomes a legal battle, with i 
suits and countersuits (accompanied 'by huge le^al fees), which often 
end up with the union still knocking at the employer's dooK 
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5, Form an anti-union committee - , . . ' 
of employees 

In any employment place there are employees who are strongly 
opposed to labor unions. With encouragement these employees* will volun- 
teer to serve on a special cpjpittee to work with the task force i-n 
developing a?id carrying Out a plan to repel the union. The role of 
this committee is very important, in that these emplqyees come directly 
out of the workplace where they have direct contact with, other employees 
bn a daily basis. This special committee functions by: 

a. Observing union activities in the workplace and reporting 
such observations to the task force. i 

b. Encouraging other employees not to join th,G uni^)n. \ 

c. Reporting all acts of harassment, threats, or violence. 

d. Appearing at union meetings to present "an opposing point of 
view. ' 

e. Presenting reports at employee meetings called by management 
to give reports on why employees are better off without a 
union, , ^ 

6. Don't accept union cards 

' Quite often a union will arrange for employees to sign "authoriza- 
tion" cards and then present these cards to management as an ex^essTon 
of the wishes of the employees to be represented by the union, without 
an appropriate representation election having been held. As a matter 
of fact, most of the local teacher unions in America today never went 
through a representation election. They simply gave their school boards^*^ 
a list of members and asked 1;o be recognized. This means of recognition 
is not advisable. Whenever a union presents authorization cards to the 
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employer, they should be abruptly rejected, unless they are valid 

^ * *■ 

documents from a proper representation election, which is most unlikely. 

These cards are usually the result of skillful sales pitches by the 
union and the employees often sign them not fully understanding what 
these cards mean* ^ 

7. Dispel fear of the union ^ 

Many employees are understandably fearful of unions because of the 
many jtoj^ies they have heard of trouble whenever a union attempts to 
organize an employer. No caring employer should allow its employees to 

y 

experience fear on the job. Furthermore, no employer should be so lax 
in its supervision as to allow diligent workers to be ^approached on the 
job by persons who wish to organize a. union. Company time is for the 
conduct of company business, and each employee should be protected in 
his right to perform his job free of fear and interference from the 
union. Where such interference is persistent and the perpetrators can 
be identified, swift corrective action should be taken. 

8. Inform employees of their rights 

Many employees are not only totally ignorant of their rights on the 
job but are often misled by the union as to their rights on the job. 
"Because of this general lack of knowledge of their rights, some employees 
are easily duped into joining the union because the employer has never 
informed them of their rights. When the union is. trying to organize 
employees, the employer should inform the employees that: 

a. No employee is required to sign anything presented by the union. 

b. No unioafccan guarantee higher wages, better benefits, or 
* J 

better working conditions without the agreement of the employer. 

ER?C ' 12Z 
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c- No employee is required to talk to anybody (including 
management) about unionization. 

d. " All acts of harassment, intimidation, threats, violence, and 

sabotage are to bfe reported to management immediately. 

e. If. a strike occurs, mana^^ement Will take the strongest aHion 

>possible against striking employees and thei/ union, including 

the possibility of dismissal of guilty employees and a la>> 

suit against the union for damages. ^ 

9. Restritt th6 union's freedom 

to commuriicate [ 1 ^ 

Although government property is public property, most government • 
agencies have the right to exclude activities which interfere with the 
legitimate 'functions of the agency.' Unauthorized distribution materials 
is^one l^pe of aK:tiVity which government agencies should review. Some 
of the ways to reduce unauthorized communications are: 

(a) ProKibIt tpe Use of the Agency Mail Services 
; Many government agencies have their own internal mail service which 
'is used fqr official agency business. In some cases this mail* service i 
administered rather loosely, allowing questionable materials to be dis- 
tributed. Such mail -service is for legitimate agency business and it 
should not be used for persons or organisations who have their own * 
interests .in mind.' By restricting the ipaiT service to only official 

II., 

' business,, the union is automatically, excluded. As a consequence, the 
union is forced to communicate b/ other more inconvenient and expensive 

- means'. Since theNise of the, agency mail service by the union may be 
^•)legal, legal advice should be sought on this matter. 
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(b) Establish' a No Trespassing Rule 

A place of work is a place for work. Any activity tiot legitimately 
related to agency work should be excluded. Among other things, this means 
visitors on the job (e.^., union representatives) should not be allowed on 
agency property without prior specific authorization by management. Jven 
if there is a legal requirement to admit union officials and other "out 
siders" to agency property, management still has the right to know who 
is on the property and what their business is. 

(c) Establish a No Loitering Rule 

Often unions are allowed to form because employees (and "outsiders") 
are allowed to cluster and congregate on agency property either during 
or after work fiours. Generally speaking, government agencies have the 
right (and obligation) to curtail loitering, whether the loiterers are 
employees or nonemployees. By prohibiting loitering, management 
minimizes^he opportunity for union sympathizers to meet on agency 
property, thus depriving^ the union of a convenient^place to contact 
emp 1 oy ees . ' 

(d) Establish a No Distribution Rule 

Along with restricting the use of agency mail service and mail 
boxes, the employer should also consider prohibiting the circulation on 
agency properties of all material, written or^ unwritten, which do not 
have prior and specific approval. Such a rule would autorrtatically 
exclude union propaganda. 

(e) Control the Use of Bulletin Boards ' 

Most employers have bulletin boards located at various work sites 
to posV information as one means of keeping employees apprised Of 
matters related to their jobs. The only materials which should appear 
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on those bulletin boards are lih&se which carry the official seal of 
approval by management. Any other material should be promptly removed. 

10. Give o ut no names 

Surprisingly, a -number of unions hav? been helped in their organi- 
zational efforts by using a list of employees supplied by the employer. 
Little more needs to be said about this iJl-advised practice, since the 
confidentiality of employees' names and addresses is protected by law. 
Consequently, no such information should be given to the union. 

11. Avoid polarizinci incidents 

As discussed elsewhere in this book, unions will often try to create 

(7 

an incident of confrontation between .the employer and the employees (or 
the union), in an attempt to dupe the employer into makfrfg a*n error or 
into appearing foolish in the eyes of the employees. Therefore, the 
task force should be on the constant alert for those instances where 
a disagreementrrlaght escalate into a full-blown confrontation with the 
union. \ . 

12. Prepare a strit<e plan 

During the early years of unionization in industry, the vast 
majority of strikes were over the fail\jre of the employer to recognize 
the union. Although not to the same degree as was the case in the 
private sector, there have been and will continue to be some strikes by 
public employees whose employer refuses to recognize their union. 
Therefore, whenever a union is attempting to organize a public employer, 
the public employer should develop a strike plan. Such a plan has 
several advantages: ^ 

12J 
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a- A strike plan providU a strategy to weather a strike; 

therefore, the use, of fear of a strike is thereby substantially 
reduce'd and management. can act with a more secure sense of con- 
fidence in its confl icti with the union. 

b. A strike plan provides a strategy to keep the agency operating 
during the strike, thus emasculating the union's main weapon- 
its ab-ility to close down the agency, 

c. The presence of a strike plan clearly sigrl^Ujthe union that the 
employer will not be intimidated, thus deprivi^ the union of 
another of its primary weapons--the ability to frighten the 
employer into taking actions which would not be taken under 
normal conditions. - ' 

For more information on strikes by public employees, the reader 
should consult ofie of the author's books on this topic. 

D. If There is to be an Election,, What 
Can You Do, and What Can^You Do? 

Once unioiffzation efforts have been so successful that a representa- 
tion election has been called for, the struggle is not necessarily lost 
for those employers, vyho wish to wage a nonunion campaign. However, in 
those states where there are bargaining laws (and in most federal 
agencies), there are certain acts which employers and unions may^not ' 
engage in. The^se prohibited acts are commonly referred to as "unfai| 
labor practices." Naturally, where the employer has agreed to a repre- 
sentation election in tho^e" states where there is no bargaining law, 
anti-union efforts by the employer likely would be less restrictive. 

The remainder of this section will discuss briefly unfair labor 
practices. Since the , determination of what is an unfair labor practice 
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* 15 a quasi-legal matter and varies from state to state, advice in this 
section is not intended to be legal advice and should not be used as 
legal advice. Those needfng legal advice on unfair labor practices 
should consult with a qualified attorney. 

*In .a recent case in Rhode Island, the state's Labor Relations Board 
ruled that the University of Rhode Island changed pay grades, positions, 
and titles of some university employees without negotiating with the 
collective bargaining representatives. This ruling was just one of 
* hundreds of similar rulings on charges of unfair labor ^^actices (ULP)- 

rendered by state labor boards-irtrt^ghout the nation, 
s What is an Unfair labor practice)? Although what constitutes an 
unfair labor practice varies from state to state (and under Federal 
Executive Order 11491), generally speaking, a* pfiarge of unfair labor 
practice is ah allegation by either management or the union that the 
other has failed to follow the requirements of the applicable bargaining 
law with regard to required t^rgaining procedures. 

For tbe most part, all public sector bargaining laws assure pubLic 
employees certain substantive protections, which are: 
. Public employees have the» right to organize; 
. Management may not dominate,- support, or otherwise interfere 

with the internal affairs of the union; and 
.The employer may not refuse to bargain. 



Rhode Island State Labor Relations Board and State of Rhode Island, 
University of Rhode Island, Rhode Island State Labor Relations Board, 
Case No. ULP-3538, October 16, 1980. 

f 
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Some state bargaining laws make no specific reference to ULPs, 
while others specify what acts of commission or omission constitute 
ULPs. Therefore, before taking a firm position on ULPs, the party 
taking the action should review the matter with an attorney or competent 
consultant. If a' charge is filed, the respondent should similarly seek 
expert help before taking a fixed position. 

■ Normally, ULPs are lodged exclusively by unions, since the nature 
of collective bargaining makes the allegation of ULPs more advantageous 
to the union than to thie- employer. Some employers are so ignorant of 
ULPs that the mere threat of being charged with a ULP causes the employer 
to make unreasonable concessions. This -is not to suggest that employers 
should ignore allegations of ULPs. There^are bargaining practices which 
. .are illegal. Here are some that should be avoided in most situations: 

a. Da| ftOt make any threats of reprisals because employees' join or 
s^port a union or express interest in ajunion. This rule even 
applies in states where there is no collective bargaining law. 
About the only instance in which employees may be treated 
adversely for union activities is when such activities inter- 
fere with the normal operations of the agency. But even then, 

y one should seek expert coun.sel before taking actions agarnst 

employees for organizational activities. 1 

b. Do not provide or promise benefits contingent upon the outcome 
of a representative election or other action related to the 
union. In most states, public employees may freely organize 

^ ' andsthey are generally protected from any overt pressure from , 

management to discourage such actions. However, in states 
where there is no bargaining law, there is likely no.obliga- 

' % 

tion to bargain. 
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c* Dp not interrogate employees (or applicants) about their union 
attitudes . The feeling that employees may have about unions 
is a private matter and not an' issue to be questicmed by the 
employer. The right to assembly is a right of ^ry citizen, 
and it should be treated as such, 

d. Do not spy on union activities . The fact that industrial and 
labor^spionage^does take place, and the fact that there have 
been many true stories reported in the press which describe 
how managerial personnel were caught eavesdropping on the 
union, do not make such* acts right. Suffice it to say here 
that there is no legitimate excuse for such behavior, 

e. Do not give preferential ty^^ent to those who oppose the 



.who support the union. Public 
ssemble and organize free of influence 



union . Do not punish those 
employees have a right to a 
from the employer, 

Do not threaten to discontinue or contract out certain parts of 
the agency's work , should the employees unionize, or should 
the union act in a manner unacceptable to the employer. For 
example, do not threaten school bus drivers that school trans- 
portation will be contracted out if \the drivers join a union. 
Or, do not threaten custodians with contracting out, if their 
union is objectionable to the employer. 

Do not prohibit union solicitation or discussion after or before 
working hours, during breaks, and during lunch periods. 
Employees are generally free for stich activities when on their 
own time,' unless there is interference with the hormal opera- 
tion of the agency, 

123. ■ 



118 

Do not prohibit the distribution of union literature in nonwork 
sites, such as the employees' lounge. Employees generally 
have the right to communicate about the union, 
i. Do not treat union solicitation any differently than you would 
sol icitations from other causes, such as charity. Do not single 
out the uni^ and treat it more adversely than other organiza- 
tions, , , ^ ^ 
Do not lie aboiit current employee benefits in an attempt to 
convince employees to remain nonunion. Again,, public employees 
are protected in thei;r right to assembly without interference 
from the public employer. 

Do not use the supervisory staff authority to get information 
from the employees about the union . Such actions are a form 
of intimidation interpreted by many state labor boards as 
interference with- the right to organize, 
bo not distribute inflammatory anti-union literature to 
employees . Although there can be room to debate just what 
constitutes "inflammatory literature," the best rule to follow 
isf not to distribute literature which is overtly hostile to the 
union. 

Should an employer wish to wage an anti -union campaign--which is 
the emp*oyer*s legal right if the campaign is conducted properly— an 
expert consultant should be retained by the agency. The issue of what 
an employer can do and cannot do with regard to fighting a union varies 
from state to state. Additionally, the proper expert has probably had 
experience in waging anti-union calflpaigns and should therefore be able 
to lend valuable assistance. 
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At this point the reader may conclude that nothing isallowed that 
displeases the union., This conclusion is not correct. Management can 
take many actions which the union may not approve of. For example: 

a^. you may verbally state- and distribute literature regarding your 
A views, if you don't violate anyof the "don'ts" above. An 
employer has a general rig*ht to o&jectively discuss union ^ 
affairs as they relate tp the operation of the agency. ^ 

b. You may address employees on agency property and agency time , 

; if none of the "don'ts" listed above are violated. Naturally, 
en\ployees must^be paid for attending such addresses. 

c. You may counter the union's promise that it will guarantee job 
security , if the union makes such a claim. You can maL it 

. clear that only the employer can guarantee jtib -security. 

d. You may compare benefits between union shops and nonunion shops , 
^t be sure your facts are accurate. 

e. You may describe convincingly the many benefits that public 
employees have and what might be the impact of unionization, 
but you must be careful to be* accurate and honest. 

f. ^ou may ask the union to describe exactly what it fill provide 
^ to the employees which the employees do not now have and could 

not reasonably expect to have without a union. 

g. You may describe how the union benefits from organiztUg 
employees. • ^ 

h. You may discuss what happens when some employees join the union 
and some don't . You may ask the union to state its views 
•regarding "free riders." 

131 
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i . You may make it abundantly clear that no one can be required 
to join the union, unless the employer ligrees ^ You may 
further define what "union security" really means; i.e., 
forced union membership. If the union refers to nonunion 
.members as, "free niders," you my refer to those forced to 

- . . /' . 

join the union as "captive ^wssengers. " 
^ j. You may itemize the costs of unionization , i.e., dues, ihitia- . 

tion*fees, service feee, fines, etc\ 
k. You may discuss how a Igtbor contract might interfere with the ^ 

right of management to award bonuses anjl other special rewards 

for deserving employees. 
1 . You can describe how some agencies have turned to contracting 

out after unionization. I * 

m. You may ask the union to descritjjg exactly what benefits it will 

to employees . You may explain that only the empl^er can give 

wages and benefits for work performed; that only the employer 

can finally set working condition. . 

You may show that unions sometimes use threats and other acts of 




Qoercion to get the4r way. You may explain your right to * ^ 

eprive employees of benefits should a strike occur. If the 
uirH^ claims to offer strike benef its^,-4nake the union prove it 
has the funds and will use the funds. jElsk the union to explain 
where these funds come from. You may offer statistics which 
show that salaries and benefits lost diifing strikes are never - . 
regained. •You may state your legal right to replace strikers 
with persons willing to work. Jou' may^ ask 'the employees how ' '{^ 
they expect to live without an income (luring a strike^. /You may ' 
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describe how unions treat employees who attempt to work^^uring 
a strike. f 
^T' You may explain that if a repre'sentation is to be held l^at is 
/secret; that no matter what the employee may have said cr 
committed himself to with the union, he can freely exercise 
his vote in complete* confidence.' In other words, the er|ployee 
^ can change his mind and no one will ever know. 

p. You may employ an expert to assist you in your treatment of 
union organization matters . 
\ If your agency should be charged with an unfair labor practice, here 
are some suggestions based upon experience with dealing with such 
matters: 

a- Most ULPs are lodged solely as a threat to cause management to 
make a concession that it .otherwise would not make, but keep m 
mind that the union usuaVly recognizfes that the threat is often 
mpre effective than the act itself. ' 

b- In most cases, 'management has at least an equal chance to .win 
^ case of an ULP- Therefore, both parties face the same risk 
of losing. * * 

c- Even if management should lose, the remedy is usually simply to 
cease, and desist from the act which management thought it had 
the right to perform. Natura|tv, a loss can give a boost of 
support for the unidri and make the governing boc(y look bad in 
^ the media- But frankly, a well -counseled agency should not lose 

ati ULP. . ^ 
d. If the union seems committed to bringing charges of an ULP 
despite management's good faith bargaining efforts, management 
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should observe the union's labor and negotiations activities 
carefully and catch it in a clearULP and bring similar charges^ 

y 

The advantages of this tactic should be evident to the reader, 
e. Practically all states have a record someplace of all of the 
ULPs reviewed* When faced with an ULP, it is wise to review 
these cases for applicable precedents. If no applicable 
precedent exists in your state, you may wish to review similar 
ULPs in other states to determine the rationale for their 
disposition. 

.In summary, there are many legal actions which a public employer 
may take during efforts to organize a union, and there are many freedoms 
left to the employer even if a union should become organized. There are^ 

7 

approximately 70,.000 public sector government agencies in America, 
including school districts, counties, cities, state governments, and 
special districts. In theory, most of these could be organized for 
collective bargaining. In fact, howeverv at the beginning of the 1980s 
only about 15,000 government agencies ^w^re formally engaged in collective 
bargaining. And, 4,n^he author's opinion, too many of the 15,000 
agencies engaged in collective bargaining today are doing so because 
they took no effort whatsoever to remain free of a union. In many cases ^ 
these districts just assumed that the recognit;ion .of a union was 
inevitable. Such an attitude was a mistake. Had these districts 
taken advantage of their legal rights to oppose the unions,, many of . 
these districts would be union-free today. 
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• E. A Public Employer Can Finance An > 
Antl-Or'ganization Campaign / 

— ~ — / 

In November 1981, the Michigan Court of Appeals upheUi the right of 

a public employer to expend public funds in order to oppos^ a union 

2 

organizing campaign. Understandably, the union involved tried to con- 

i 

vince the court that the Michigan bargaining law did not permit suph 
expenditures because they would be an infringement of public employees* 
right to association. In the case before the court, the Service Employees 
International Union (SEIU) attempted to organize all nonprofessional 
employees at the Lapeer County Hospital in early 1979, but the employees 
.voted for "no organization." Upon losing the election, the SEIU lodged 
complaints with the Michigan Labor Relations Commission (MERC) that the 
hospital should not be allowed to use public funds to counter organization 
efforts, but MERC dismissed the union's objections, and the SEIU appealed 
to the courts. 

^ The court noted that theTlichigan Public Employment Relations Act 
(PERA) was patt^ed after the National Labor Relations Act, which 
spec'Tfically permits employers to resist union attempits to organize 
employees.. Nor could the court find any reason to believe that the intent 
of the law was to deny public employers the right to wage anti -union cam- 

V 

paigns,. The court further noted the PERA was designed to protect the 

» 

rights of all employees, including those who do not wish Jto be repre-, 
sented by a union. Despite this ruling, however/ managers in other 
states, who plan to wage an anti-uniolTcampaign, should fjrst confer with 
qualified legal counsel. 
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local 79, SEIU, Hospital Employees Div. v. Lapeer County General 
Hospi!al,-MI Ct. of Appeals, No. 52079, Nov. 17, 1981^ 
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VI. HANDLING EMPLOYEE COMPLAJNTS 

A. Employees Have a Right to Complain \ 
The right of American citizens to petition their local school boards 
and local, state, and federal gover^nments is firmly, entrenched in the 
nation's jurisprudence'* Additionally, citizens have the right to 
appeal the decisions of their government* Similarly, but with some 
minor restrictions/ public employees, in their dual role of citizen and 
public servant, have a general right' td petition their public employers 
and a general right to appeal the decisions of their employers* 

The general right of public employees to petition their public 
employers and to appeal the decisions of th6ir public employers is 
demonstrated by the plethora of appeals procedures, complaint procedures, 
grievance procedures, and other review procedures found in local school 
board policies, local government ordinances, state regulations (and 
laws), federal regulations, and thousands of public sector labor con- 
tracts found at all. levels of government employment, all of which are 
designed in soipe manner to allow public employees to communicate with 
theu^ublic employer concerning the employer's activities, specifically 
asa those activities relate to the employee's job interests of compen- 
sation, benefits, working conditions, and job security, and generally 
as those activities relate to the efficient and proper operation of 
the government agency ir\, the best interests of the public. The right 
of public employees to complain about matters related to their employer's 
activities is also,. underscored by numerous legal decisions. 

124 
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Naturally, theire must be Some balance between the obvious advantages 
of freedom of expression by public employees 6nd %he need to maintain a 
discipl ined publ ic' workforce whfcTi is reasonably neutral in political 
affairs and which -in some instances must protect vital confidential 
information, such as in military intelligence. 

The benchmark case which protects public employees in their right 

to general freedom of expression regarding the activities of their 

employer is Pickering v. Board of Education , in which decision the U.S. 

♦ 

Supreme Court stated a, tieacher could not be dismissed for statements 
about school* board pol icy without ^'proof of false statements knowingly 
and recklessly made." According to this decision, public employees 
would even' be allowed to make minor errors in their statements about^ 
their employer. However, Pickering did not give carte blanche right to 

, public employees to engage in personal attacks' on their immediate ; \ 
supervisors, to release confidential information, or to engage in 
expressions disruptive to the public agency. Ihi short, Pickering did 
not foreclose on all employee disnrissals based on freedom" of expression. 

-To this day public employees still are dismissed ;for expressions which 

s 

are to the disinterest or harmful to the public employer. Nevertheless, 
the legal record with regard to public employees being dismissed for 
freedom of expression is mixed. For example, in federal employment, 
federal employees may be dismissed "only for suc^' cause as will promote* 
the efficiency of the service. At the state and local levels of 



^391 U.S. 563 (1968). 

• ^^5 U.S.C. § 652(a) (1970), 
t 
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government there are numerous cases of public employees being dismissed 

because of public statements .about their employers. For example, a 

Nevada school teacher was fired for "unprofessional conduct" because he 

3 

publicly opposed compulsory school attendance laws, while another teacher 
was fired in Connecticut for "misconduct" when she distributed flyers 
critical of the adlninistration and its policies.^ However, the record 
on attempts to dismiss public employees for public expressions is also 
replete with failures, most of which never got to court. 

Although Pickering has set a rather broad tolerance for freedom of 
expression by public employees, the record on dismissal of public 
employees who criticize their public employers continues to be mixed. 
While members of the police force in the U.S. Canal Zone were restricted 
in their rights as policemen to criticize Canal Zone policies due to t;he 
tense situation there, ^ a Baltimore (Maryland) policeman was allowed to 
make very critical public comments oft^television about the morale of the 
pol ice force. 

Pickering recognized that there may be times that free speech by 
public employees about their employer may not be tolerable, sucii as in 
cases where*". . . tfie relationship between superior and subordinate is 
of such a personal and intimate nature that certain forms of public 
criticism of the superior by the subordinate would seriously undermine 



^Meinhold v. Taylor, 89 Nev. 56, 506 P. 2d 420 (1973). 

^Gilbertson v. McAllister, 403 F. Supp. 1 (D. Conn. 1975). 

^Meehan v. Macy, 392 F.2d 822, Modified, 425 F.2d 469 (D.C. Cir. 
1968). See also Kannisto v. City and County of San Francisco, 541 F.2d 
§'841 v(9th Cir. 1976). 
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Brujciewa v. Police Commissioner, 257 Md. 36, 263 A. 2d 210 (1970) 
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the effectiveness of -the working relationship between them. ..." As 
a result of this language a nunter of public employees have been dis- 
missed. For example, a school superintendent was dismissed for denouncing 
some school board members seeking reelection, and the discfiarge was upheld 
by a federal court. ^ 

The method employed by the public employee in criticizing the public 
employer can be a factor in whether or not the employee is dismissed. 
Generally Speaking, disruptive forms of free speech, , such as demonstra- 
tions on the job, can be grounds for dismissal. For example, some black 
employees of the U.S. Census Buveau were dismissed when they picketed in 
the agency cafeteria to demonstrate their allegations of racial dis- 
crimination. Their dismissal was upheld.^ However, a teacher in New York 

was fired for wearing a black armband protesting the Vietnam War, but the 

9 

dismissal was reversed. 

The point of discussing Pickering in such detail 'is to iinderscore 
that public employees have a general rt^Hi to complain publicly about the 
activities of their employer. One way to minimize the chance of such 
public criticisms (which are almost always controversial) is to provide 
a complaint procedure which allows and requires that such complaints be 
processed through'the complaint procedure. Although there is no guarantee 
that such a procedure will curtail all public criticisms of the public 
employer by its employees, h. vee-gortsive complaint pro(^edure can allow 
the employer prior opportunity to settle controversial issues privately. 

^Fuentes v. Roher, 519 F.2d 379 (2d Cir. 1975). 

^Waters v. Peterson, 495 F.2d 91 (D.C., Cir. 1973). 

^Russo V. Central School District No.' 1, 469 F.2d 623 (2d Cir. 
1972). 
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For example, in the^celebrated U.S. Central Intelligence Agency case, an 
ex-CIA agent (Victor Marchetti) was prohibited from publishing his 
criticisms of the (tiA because he had signed a secrecy agreement. This 
case does not guarantee, however, that any government agency which 
installs a complaint procedure will automatically stop all public criti- 
cisms by public employees of their public employers. Such a procedure 
will, however, if responsive to^the oritioism^ assure that the* employer 
has a prior and private chance to settle the matter, except in "whistle 
blowing" cases^ where the complainant might be informing on persons who 
process complaints. For example, in the nationally publicized case of 
A. Ernest Fitzgerald, who publicly accused the U.S. Defense Department 
of inexcusable cost overruns, Mr. Fitzgerald was fired, but after years 
of litigation costing hundreds of thousands of dollars in legal expenses, 
he was reinstated to federal service, thtis setting a precedent for all 
public employees to publicly reveal inappropriate activities of their 
publ ic employer si 

Based upon the balance of legal decisions over the years, any pyblic 
agency, whether unionized or not,^-is well advised to have a complaint 
procedure, even if a grievance procedure exists in the labor contract, 
'\if one exists. Such procedures have developed over the past two hundred 
yeans because of a demonstrated need. .Wherever workers assemble, whether 
inlthe public or private sector, there are bound to be complaints over 
the activities of the employer, and these complaints will be expressed 
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'Alfred A. Knopf, Inc. v. Colby, 509 F.2d 13^2 (4th Cir. 1975). 
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^Vitzgerald v. United States Civil Service Commission, 407 F. Supp. 
380 (D.C. 1975), reversed on another ground,, 554 F.2d. 1187 (D.C. Cir. 
1977). . 
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one way or another. Over a protracted period of time nx)st public employers 

have come to accept this* fact, even though reluctantly in some cases. 

Even where there is a labor contract in force between a public 

» 

employer and an exclusive representative of the public employees# 
public employees are still protected in their right to address the govern- 
ing body. For example, in 1975 in Wisconsin (a state with a bargaining 
law), in a school district where negotiations were being conducted 
between the school district and the exclusive representative of teachers, 
a tpacher who was npt a union membei? was allowed to address the school 
board in public session over the objection of the union on matters then 
under negotiations. Soon thereafter, the union lodged an allegation of 
an unfair labor .practice against the school board, claiming that by 
allowing the teacher to speak, the exclusive representative of teachers* 
had been bypassed. Although the Wisconsin Employment Relations Commission 
(the agency which. administers the bargaining law) supported the union, 
Bs did the Wisconsin^ Supreme Court, the decisions were reversed by the 
U.S. Supreme. Court which maintained that the $tate\s collective bargain- 
ing law did not supercede the. individual public employee's First 
Amendment right to address the employer. The Court stated: "Restrain- 
ing teachers* expressions to the (schooH board on matters involving 
the operation of the schools would seriously impair the board's ability 
to govern the district/' , 



Madison School District v. Wisconsin Employment Relations 
Commission, 429 U.S. 167 (1976). ; 
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B» Advantages of a Complaint Procedure 

Fortunately, there are only a few unenlightened public employers 

t * 
and government administrators remaining who refuse. to recognize that 

an appropriate employee complaint procedure contributes to the overall 

efficiency of the^ public agency. A public employer should provide a 

, compla-int- procedure for employees for a number of reasons^* 

r 

1 • A complaint procedure helps Identify ^ 
legitimate problems which should be 
corrected 

All places of work have room to improve efficiency and employment 
conditions. The, identification of these areas for improvement can come 
from the agency management staff, the governing body, the public,* an<i 
the employees. Each of these groups have their own particular insight 
into the operation of the government agency, and each of these group^ 
has the potential for offering useful suggestions to improve the services 
of the agency. 

2. A complaint procedure enhances ^ ^ 

employee loyalties 

When employees view their employer as a friend to whom they can 

carry their problems, concerns^ and suggestions, there is bound to be 

* 

present a sense of trust and camaraderie. Such positive relationships 
lay the foundation for the employees to support the employer. This 
type of commitment from employees cannot be brought. It can only be 
earned, <and it is priceless! ' ^ 
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3. A cfomplaint procedure impraVes 
employee rnorale 

«> 

A complaint procedure improves employee morale by relieving 
employees of carrying problems and worries to their jobs, thus releasing 
'employees to comftiit themselves m^re fully to their duties. ^ As employees 
leat-n that their employer is concerned with their problems, their 
attitudes toward their jobs become more positive and they are more . 
likely to perform beyoncfcihe, minimal x^equirements/of their jobs. 

4. A complaint procedure is a form ' ' : ^ 
of a suggetstion procedure ... 

In a way, every complaint, whether legitimate or not, is a form of * 
a suggestion which the employer should consider. If the complaint is 
legitimate it suggests that the employer is in need of making certain 
chaftges. If the complaint is meritless, it suggests"*that there is^^some 
miscommunication, or that there is need for better emp-loyee inrservice 
or improved employee relations. 

51 ' A complaint procedure minimizes the 
likelihood that controversial criticisms 
will be carried to the public 

As has been discussed in this section, Pickering gives^mployees 
rather broad rights in publicly criticizing their employers. A number ^ 
of precedents, however, seem to indicate that such freedom of expression 
can be reasonably and legally controlled by requiring that some internal 

.procedure be -followed first. Generally speaking, the courts are hesitant 
tQ take on cases until agency administrative review procedures have been 
exhausted. Consequently, a veaponaive complaint procedure can give the 

-public employer a prior and private opportunity to settle a complaint 
whicb^ might otherwise become a public controversy. 

i-JJ 
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6. A complain^ procedure cgn help 

avoid unionlzatiorT ^ » . 

As discussed elsewhere in this, book, one of the main reasons that 

employees organize is because of the failure of the employer to take 

seriously the complat^ts of its employees. When an employer is . . 

unresponsive to the legitimate complaints of its employees, why shouldn't 

the efnpToyees seek out someone who is responsive; namely, a uni-on? The 

alternatives for the employer are few. Either the employer must be 

responsive to (employee complaints ;or the employer will deal with a 

union or uncooperative employees. 

C. ' Ingredients pf a Good Complaint Procedure 
Based upon consi'derable experience and research, the aufhor has 
determined that a good complaint procedure should follow a number of 

* ' ■ 1 ' 

rules, the most important of which are: _ 

1 . The definition of a complaint 
should be broad ^ u 

* * 
For purposes of discussion here a Complaint shall be defined as an 

'expression of concern by an employee (or employees) to his supervisor 

over the activities of the employer, excluding grievances as defined 

in the labor contract (if one exists) and other matters for Which a 

method of review is prescribed by law or any rule or regulations having 

the impact of law or any other matter which according to law the resolu-^ 

tion of which is beyond the scope or the employer's authority to remedy. 

Under these conditions all legitimate complaints, concerns, and 

grievances would be provided for and the employer would enjoy the 

opportunity ^o settle all such matters in an orderly and private manner. 



2. Compl9tnts shouixl be processed 
through the compfattft procedure 

As (discussed earlier in th'is section, public employees have^ 
broad freedom to publicly criticize their employers and all such public 
criticisms are potential controversies. By requiring that all complaints 
(as defined above) be discussed with the employer first, the employer has 
taken an important step legally and reasonably to avoid public criticisms 
which might otherwise be harmful to 'the employee, the employer, and the 

r ^ ■ 

public generally. 

3. Complaints should be 
^ lodged promptly 

Any complairit which is worthy of consideratipn is worthy of prompt 

consideration. An employee who is unwilling to seek an immediate solu- 

tion to his complaipt should not be 'entitled to a sympathetic response 

from his employer. Either the complaint should be registered promptly 

or there is no complaint. This normally means that employees should be 

required to .register their complaints within no more than twenty days 

and no less than ten days from^the time when the employee knew, or 

should have reasonably known, of the action which gave rise to the 

complaint. This requirement precluded the possibility of employees 

saving their complaints until it is too late to resolve them. 

4. Responses to complaints 
should be prompt 

If employees are e|tpected to lodge their complaints promptly, so 
should employert^equally be expected to respond promptly. Failurej^on 
the part of the emp^loyer to respond promptly at all levels of the 
comp.laint procedure simply convey/ to employees a lack of interest on 
the part of thg employer and allowsthe complaint to fester and grow 
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worse. Normally, the employer shocHd be required to respond to 
complaints within about five days- 

5. The initial step should be an 

informal discussion t 

Once a complaint Is put into writing the flexibility for resolving 

the complaint is restricted, because a written document creates an air 
N 

of foriflality and causes the parties to concentrate only on what is 
written, even if it does not reflect the real problem. Therefore, the 
complainant should be allowed and encouraged to discuss his complaint 
informally with his immediate supervisor. In this setting the 
complainant is free to modify his complaint, press his complaint, or. 
withdraw his complaint. Similarly, the immediate supervisor should 
feel free at this informal meeting to take any reasonable, legal, and 
good faith action to settle the dispute, 

6, The(^formal complaint should 

be in writing ^ 

If the complaint is not resolved informally between the employee 
and his immediate supervisor, it should be put in writing, preferably 
on an official form, which^^sures that the cdmplaint is made clear 
and contains necessary procedural information, such as date of the 
alleged act which caused the complaint, date of the formal submission 
of the complaint, exact nature of the complaint, desired remedy for the 
complaint, etc. It is important to underscore here that the written 
description of the complaint and the alleged actions which caused the 
complaint must be very clear, because all future review of the complaint 
will be based on that information. If such information is not clear or 
not complete, much time will be wasted and the problem will have less 
chance of being satisfied, * 1 dr 
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7. All complaints should be resolved at . 
the lowest administrative level 

Any complaint which is not resolved at one level is likely to be 
more difficult to resolve at the next administrative level. As a 
matter of fact, most complaints not resolved at the first administrative 
level usually go through to the last step, whatever that step may be. 
When complaints are not resolved at the initial level and they are 
referred successively higher, they generally become more entangling and 
entrenched and thus more difficutt to settle. Therefore, a thorough 
investigation of a complaint should be conducted at the very outset and 
every effort should be made to resolve it informally at that levels 
Incidentally, if the employer is willing to expend the good faith time 
and effort, experience indicates that 99 percent of complaints can be 
handled satisfactorily without resorting to the formal complaint 
procedure. 

8. Managers should not be covered by 
the same complaint procedure 

In almost all erfiployment settings in both the private and the public 
sectors, supervisors, administrators, executives, and other members o^ 
the management team are consiAred to be an extension of the empToyer. 
As such, they must represent the employer with fidelity. Consequently, 
a manager could not give his undivided commitment to his employer should 
he be covered by a, complaint procedure in which "he can be both the com- 
plainant and defendant. This is not to suggest necessarily, however, 
that^managers should not be allowed to complain, only that if they are 
allowed to present complaints '(and they should be) their complaints 
should be processed by.,a different and separate complaint procedure. 

Ml 
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9. A union should not be allowed to 



represent a complainant where ^ 
no union is recognized 

Many employees understandably want to have someone with them when 
they comptain about the activities of the employer, and the employees 
should be accorded this opportunity. The employee should be allowed 
to have pre^sent another employee, but the complainant should speak for 
. himself and there should be no representation by a union or an attorney, 
unless the matter is extremely, important or involves legal questions. 
For example, if the complaint involves accusations of criminality or 
wrongful dismissal, the employer may be required to deal with a legal 
or union representative of the employee. But most complaints are 
matters of routine employee-employer relations->^d can be and should 
be settled directly between the employee and his \immediate supervisor 
without the intervention of third parties. 

10. Work now, complain later 

An employee is not released from doing something he ha\^cpmplained 
of just because he has lodged a complaint. The employee must, 'during 
and notwithstanding the pendency of any complaint, continue to observe 
^ all assignments and applicable rules and regulations of the employer 
until such complaint has been settled. If employees were allowed to 
stop performing any duties which they complained of, there would be 
an increase in complaints and a decrease in work performed. 

r ' " 

11 . Complaint processing should inter- 
fere minimally with work v 

Although responding to employee complaints is a legitimate and 
laudible function of management, effort should be made to assure that 
the processing of complaints does not take employees from their normal 
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duties for an inordinate amount of time. Careful scheduling can usually 
minimize the amount of time that employees are away from their primary 
(Ju,ti^s, For example, most teacher complaints can be discussed before 
or after school>^(luring a lunch period, or during a "free" period. 

12. The complaint procedure may not 
replace overriaing procedures 

S^tate and federal civil service regulations often provide^ various 
types of appeals procedures for certain personnel actions taken by an 
employer. A number of federal and state laws also provide procedures 
by which employees may appeal decisions or actions of the public 
employer. For example, laws exi^ to prohibit employers from discrimi^ 
nating against employees on the ba§T\af^age, sex, and race. These laws 
provide specified procures for employees to follow when they allege 
discrimination by the employer. In other words, the complaint prcjcedure 
should not process complaints which have other review procedures ^pre- 
scribed by law. For example, appeals over' employee disrpissals are 
often prescribed by soiife state or federal la.w or civil service regu- 
* lation having the impact of law. Nor should the complaint p^rocedure ^ 
process complaints which require remedial authority beyond that of the 
employer. By way of example, employees in a pub-lic school Cafeteria 
might ask to be relieved of a letfal requirement to havfe a physical 
examination performed on them mce a year. In this case, the school 
board would lack the authority to satisfy the employee request. 

13. Conduct all hearings fairly 

^ Each time that ^ member of management meets with a complainant, the 

meeting should be conducted with decorum and a pood faith effort to 
resolve the matter on an amicable basis. This means many things. It 

erIc • H'J 
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means that the supervisor should take reasonable steps to assure the 
employee that he is free to express hi§ concerns without fear of 
reprisal. It^means that the supervisor should allow ample time for the 
'matter to be fully explored.. In summary, the supervisor should treat 
the employee just IjKe the supervisor should like to be treated if he 
were complaining .to his supervisor.. 

11. Each complaint should be dealt with 
as If it were to be finally ruled 
upon by an impartial. jucfge . 

One of the most cofnmoa a^hd serious mistakes made by supervisor? in 
processing complaints is to fail to take the complaints seriously 
enough and to fail ta take accountability for settl ing the issue; 
Consequently, relevant facts~are often overlooked and insufficient 
effort is m^e to satisfy the complaint. a r^lt, the complaint is. 
processed upward unnecessarily,' growing mor^^difficiXt with each 
referral. AM then at the last step, where thereM's greater impartiality 
in the review, the important facts are discovered^ usually to the-sur- 
prise, disappoifitment, and embarrassment of the managers involved in the 
complaint. If the facts do indicate that lower echelons of management 
have been in error, then the employee feels more convinced that he has 
^beeh wronged and, management *s credibility is harmed unnecessarily. The 
best rule to follow to .avoid such debacles is to initially review each 
complaint thorou^lx through the' eyes of an impartial judge and tffen 
proceed aQCordlngly. . * " , 

15. Identify exactly what relief is sought - ^ * 

Sometimes complaints are reviewed and no oneKin^luding the 
complainant, determines exactly what remedy will be mutually acceptable. 



if the cofnplatnt is^ valid* The identification Qf the desired remedy 
is an important aspect bf resolving ^^mplaints. Often the rejief that 
^111 saji^fy complainant f?^fy iifinor ^ easily granted. Under 
such circumstances' valid complaints can spmetimes be satisfied' promptly. 
On the other hand, some, expectation^ for remedy are beyond the will or 
the power of the employer to grant. In such cases, management mu^t deal 
with two probl^s instead of one—the resolution of the cortpl^aint, as 
$yell as the resolution of the dispute pver the remedy, if the complaint 
is^ valid. Therefore, the identification of the expected relief should 
be clarified at the outset, even though it may, change as.th^ complaint 
is. progressively reviewed. / 

J6. If in doubt,' listen ' 

SometiiTfes an employee will present*an issue not governed by the 

.complaint procedure, or an eniployee'win present a complaint so vague 
and disjointed that the immediate supervisor is unable to understand 
exactly what' the problem is or what the employee wants. In such casfes, 
the best policy is to be patient, listen, ask probing questions, and 
help the complainant clarify his concerns. - > ^ ^ 

17. Give the complainant a 'dear 
answer at all levels 

When the exact nature of a complaint is 'known and the desire'd 
remedy ha^cbeen identified and the complaint has been investigated, 
the complainant is entitle^J to a clear answer, there are only two 
Tegitimalie answers to a complaint— "Sustained"- or "Rejected." If 
sus^tained, the remedy should be appl ied* immexliately. If rejected^' the 
' rysdson for tbe rejection should be- stated and the complainant must 
jcide if he wishes* to appeal .further. . : 
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18. Visit the site of the complaint 

Many compla;ints concern conditions at the actual work location. 

For example, many complaints arise over allegations of unsafe working 

.environments. I,n such cases, a visit to the actual work site is 

highly advisable. Some complaint investigations simply cannot be com- 

♦ 

pleted without such a visit. The author recalls a complaint from a 

cafeteria employee who complained , that floor safety treads were often 

not in place, creating a potentially dangerous situation for employees. 

However, the immediate supervisor in the cafeteria denied the charge. 

In two separate unannounced visits to the cafeteria, the safety treads 

« 

were not in place. As a result, the hazardous condition was corrected; 
the employee was satisfied-, and the supervisor received a valuable 
career-growth lesson. 

19. Interview witnesses 

I ft 

Quite frequently, the ad^judication of a complaint requires that 
persons familiar with or associated with the circumstances surrounding 
the complaint be qyestionjftd in order to prov_fde more complete informa- 
tion than would be the case otherwise. In one situation experienced by 
the author, a night maintenance worker complained that the security 
guard was often not, at his post. A quick on-site interview of wit- 
nesses corroborated the allegation. When the security guard was con- 
fronted about his absences, he admitted that he w|i's infrequently away 
from his exact post in order to check on some security problems el^e- 
where. As a result, the night maintenance worker was pleased with the 
response of management not only because hi$ original complaint was 
satisfied, but also because as a result of the testimony of the security 
guard,- additional part-time security assistance was added to the building 

.■ . , •■ 152- 
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20. Apply all regulations consistently 

^ School districts, municipalities, state agencies, and federal agencies 
are public enterprises. They are not the private affairs of those who 
happen to work for the agency at a given moment in time. Of all the 
common errors made- by public officials, there is one that i*s most 
inexcusable, and that is the practice of applying public policies, 
regulations, and work rules irj an inconsistent and ar.bitrary manner based 
upon the whim, prejudice^ preferencev and ignorance of the public 
official involved. Some members of public governing bodies and their 
executives seem to think that they may, follow their private beliefs 
in the application of public policies. The author has personally wit- 
nessed personnel directors who employ on the basis of personal prefer- 
ence, supervisors who bend clear work rules to please their friends, 
chief executives who overlook important rules they are supposed to 
follow, and. members of governing bodies who think that laws apply to 
everybody except those who happen to be in a govermiig position at a 
given point in time. It is in such cases of inexcusaWe abuse of power 
given by public trust that unions can play a vital helpful role by 
exposing such persons as they e?(ploit their positions of public trust 
for their own personal reasons. ' / 

As discussed "elsewhere in this book, the inconsistent application 
of "agency policies-, regulations, and work rules is one bf the main 
causes for employees to unionize and rightfully -so. Public officials 
who cannot manage public business in a responsible manner deserve to 
be confronted by a uniorj. 
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2K Examine past practice * 

In order to determine if a regulation is being applied consistently,^ 

it is often necfessary to review what has been the established past 

practice in applying that regulation. This is not to necessarily 

suggest that all past practices are binding on present and future actions. 

Past-practices with regard to the application of a given rule simply 

gives insight into how the rule has been interpreted over a period of 

time. For example, in a mid-western schooTdistrict a teacher complained' 

that he should have been interviewed when he. requested a transfer from 

one school to another because the applicable regulation stated that 
I 

teachers requesting transfer would be "considered." Long standing 
past practice was that the word "considered" meant an inverview, which 
in this case had been denied to the teacher. When the complaint was 
reviewed by the superintendent, the receiving principal was instructed 
to interview the teacher, but beginning with the following school year 
the regulation was revised to make -^uch interviews at the discretion 
of the receiving principal. 

22. Investigate the complainant's background 

Practically all workforces contain at least one chronic complainer, 
troublemaker, malingerer, or someone of borderline acceptability. One 
of the many facts that should be sought out when an employee complains 
is the work record of the complainant* Some employees are simply more 
prone to cornplain than others who face situations identical to that 
complained of. In such cases, the supervisor -must take into account 
the personal aspect of the complainer in deciding what to do. Typically, 
the appropniate action called for in such instances is to offer some 
firm employee counseling ♦ 

is., 
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23. Collect 9II evidence 

In order to resolve a complaint fairly, all rel^evant evidence must 
be collected as soon as possible. Some of the questions which might 
be asked are: Has the complaint been submitted vyithin the proper time 
frame? Is the complaint clear? Is the desired remedy clear? Is the 
remedy acceptable, if the complaint is sustained? What is the employee's 
background? What is the current applicable rule being complained of? 
What is the past practice in this case? Are there witnesses? What 
written documents are needed? ^Has thene been a similar problem in the 
past? Has the work site been vis.ited? Have all appropriate, personnel 
been interviewed? Depending on the nature of ^the case, other relevant 
questions can be raised. 

21- Complaint processing should 
be private 

For purposes of discussion here, a complaint is an expression of 
concern by an employee to his supervisor about the activities of the 
employer. As such, a complaint is a private matter, at least at the 
initial stages, between the employee and his supervisor. By keeping the 
matter private there is greater hope for resolving the complaint. The 
more public the complaint becomes the more difficult it becomes to 
settle. The longer a complaint festers, the more complex it becomes. 
The more people whb become- involved in the complaint, the more diffi- 
cult the complaint becomes to satisfy. The rule, then, is to settle 
all complaints quickly and privately with as littl'e fanfare as 
possible. 
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25. Do not hide reilevant Information 

Having processfed hundreds of employee complaints and grievances, 
the author has found that certain patterns emerge with- regularity in ^ 
the proceising of employee concerns. One common mistake made by super- 



visors genetically is to hide information relevant to the complajnyout 
of fear that the supervisor has done something wrong. The author has 
been very successful in avoidijag such problems by explaining to the 
supervisor in each instance why it is to his advantage to reveal all 
relevant facts at the outset, no matter how difficult that might be. 
By having a frank and open examination of the supervisor's role in the 
complaint, there is greater hope of resolving the matter without 
surprised embarrassment in the final stages of processing the complaint. 
If there is doubt that the supervisor is revealing all needed facts, 
the person conducting *the review should undertake a careTuT investi- 
gation of the supervisor's actions in the matter complained of. 

26. Control the emotional tone 
of hearings 

In the presence of their superiors, some employees are understand- 
ably uncomfortable, particularly if they are complainiog. of some action 
of the employer. Even some supervisors are uneasy when questioned 
about a compjaint from an employee. Keeping this in mind, special care 
must be taken to assure that all meetings involving persons associated 
with the complaint mus.t be conducted in a manner to encourage open and 
frank discussion. To accomplish such a tone, all complaint hearings 
should be carried out in a friendly and^ood faith manner. The employee 
should understand that it is his right to complain free of fear, and 
the supervisor should understand that he is not on trial but is simply 

\ . - 
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assisting in the resolution *of a personnel problem. Under no condi- 
tions should a complainant be threatened because of his complaint. 
By control 1 ing' the emotional tone of complaint hearings, the door is 
kept open for an aniicable settlement. - 

27. Try to mediate a settlement 

' The vast majority of complaints are informally r^splved between 
the Supervisor and'the employee, without resorting to formal hearings 
or third party intervention. However, should the complaint go beyond 
the immediate supervi\or and be reviewed by another nl&nager, that person 
sjieuld make all reasonable effort to mediate the dispute by encouraging 
either or both parties to^nd. However, the manager should not carry 
his mediation efforts to the extreme of being unfair to either party or 
harming the management rights of the employer. 

m 

\ 

28. Keep management informed r 

All public employers should have someone who serves in an employee- 
employer relations capacity. In small agencies this i^ole can be filled 
informally by someone (preferably not the chief executive) who may have 
other responsibilities. In any case, there must be someone who pro- 
cesses complaints and whoever that person is he should be aware of 
wJ)dt complaints are being lodged and he should keep the chief executive 
informed of the more controversial complaints; otherwise, the chief 
executive will hear incomplete reports of complaints t|J||^ugh the rumor' 
mill, causing unneeded concern and confusion. ^ 

i 
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29. If arbitration (either binding or advisory) 
o?~complaints exists^ it should be accord- 
ing to applicable arbitration rules 

A few complaint procedures allow for imparti^ third party review 
of unresolved complaints as the final step in the complaint procedure. 
In such instances, th^ hearing of complaints should be conducted accord- 
ing to the hearing procedures of the American Arbitration Association or 
some other applicable state or federal arbitration procedure. 

> 

D. A Sample Complaint Procedure 

In order to give the reader an example of a typical complaint 

T 

procedure, the following hypothetical procedure is offered. Naturally, 
it can be easily modified to suit^local conditions. 

^ > COMPLAINT PROCEDURE 

In order ^at employees may express their concerns freely, the 
following complaint procedure is provided as the official procedure for 
the resolution of employee complaints. 

Definition : A "complaint" shall mean an expression of concern by 
an employee (or employees) to his supervisor over the activities of the 
employer, excluding matters hereinafter described. 

All complaints will be processed exclusively by the procedure 
described herein. 

Step 1 : The employee shall first discuss his complaint with his 
immediate supervisor with the object of resolving the complaint.^ The ^ 
employee shall state the precise compUint and his desired relief. 
Should the complaint be beyond the authority of the immediate super- 
visor to resolvel he shall refer the employee to the proper adminis- 
trator. Otherwise, the immediate supervisor will give his final response 
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to the employee within five work days of receiving the col^^laint. At 
the time of his response, the immediate supervisor shall refer the 
employee to the proper administrator to whom the employee may appeal, 
if the immediate supervi^r has rejected the complaint. 

Step 2 : If the em|loyee wishes to process his complaint beyond 
step 1, he shall contact the administrator to whom he has been referred 
in step 1 within five working days of the referral. The administrator 
at step 2 shall be that person designated by the chief executive as 
the most appropriate administrator to hear the appeal. This adminfs- 
trator shall respond to the employee's appeal within five work days of 
receipt of the appeal. 

Step 3 : If the employee wishes to process his complaint beyond 
step 2, he shall contact the chief executive within five days of 
receipt of the administrator's response in step 2. Should the chief 
executive not be able to satisfy the employee within ten days of receipt 
of the appeal ,^ he shall refer the complaint to the governing body at its 
next meeting. 

Step 4 : The governing body shall determine if it shall conduct a 

hearing on the complaint. If a hearing is held, it shall be conducted 

according to the approved hearing guidelines. Within five days of th^ 

governing body's decision, the decision shall be communicated to the 

employee. The decision of the governing body shall be final. 

• 

Special Provisions 

1. In processing complaints, employees are to communicate 
directly with the appropriate administrator. Intermediaries apd repre- ' 
s4ntatives are not to be used. With the^permission of the administrator 

J5J 
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hearing the complaint, the employee may have another person of his 
choice present at any meeting at which the complaint is being dis- 
cussed with the employee, except at any meeting of the governing body 
where the complaint is being considered. In which case the employee 
at his own option may have present someone of his own cho.ice who may 
advise the employee. [ - ^ 

2. This procedure is not applicable to members of the management 
team for the processing of complaints. 

3. An employee who wishes to lodge a complaint must do so within 
ten -day-s-from the time when the employee knew, or should have reasonably 
know, of its occurrence. 

4. The employee who has lodged a complaitit shall, during and 
notwithstanding the pendency of any complaint, continue to observe all 
assignments and applicable rules and regulations of the employer until 
such complaint and any effect thereof has been fully determined. 

5. Meetings, at which the employee's presence is required, 
shall be arranged at a time and place so as to minimally interfere 
with the employee's regular duties. 

6. Failure at any step of this procedure to communicate the 
decision on a complaint within the specified ttme limits shall permit 

' the complainant to proceed to the next step. Failure ^at any step of 
this procedure to appeal a complaint to the next step within the 
specified time limits shall be deemed to be acceptance of the decision 
rendered at that step. 

7. Any matter for which a method of review is prescribed by law 
or any rule or regulations having the impact of law, or any matter 

Er|c io.j 
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which accordirfg to law is beyond the scope of the employer's authority 
to. remedy shall be excluded from this complaint procedure* 

8. A complaint by an employee alleging improper dismissal or 
nonrenewal of employment shall not be coverable by this complaint 
procedure. * Such complaints shall be reviewed according to the employer's 
applicable procedure for the appeal of such complaints. 

Review of Complaints by the 
Governing Body 

Some complaint procedures include a review by the governing body, 
such as the school board. In such instances the governing body should 
make every effort to review complaints in a fair and judicial manner. 
Where the governing body is included in the complaint procedure, the 
governing body, or individual members thereof, should be prohibited 
from discussing the complaint until the complaint formally comes before 
the entire governing body (or subcommittee, if subcommittees are used) 
for formal review. To allow members of the governing body to discuss 
the complaint be/ore the formal hearing would make a fair and impartial 
hearing difficult, if not impossible. As a suggested guide for those 
governing bodies which wish to review complaints, the following hearing 
procedure is offered. 

HEARING PROCEDURE FOR EMPLOYEE COMPLAINTS 

I. Scope 

This procedure will be followed in cases where the Governing Body 
holds a hearing involving a complaint of an employee. In the case of a 
complaint the governing body may choose to makes it determination in 
a complaint matter on the basis of the written evidence presented 
by the employee and the recommendation of the Chief Executive. 

ERLC 
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IL Procedure Prior to Hearing » 

A* Prior to the hearing before the Governing Body, the procedure 
to be followed shall be that prescribed by the complaint 
procedure • Failure to abide by such procedure may.be cause 
for a denial of hearing. r 

The complainant and the Chief Executive shall each mail to 
the other at least five working days prior to the hearing, or 
deliver to the other at least three working days prior to the 
hearing, a copy of each document, report, or other writing 
whi^ he/she intends to introduce at the hearing. Failure 
'to comply shall be grounds for denial of the introduction of 
the writing at the hearing, except that the Governing Body may 
accept a writing when good cause for the failure to furnish it 
earl ier is shown. 

In addition, the Governing Body shall accept an otherwise 
admissible writing which has not been so furnished if the 
writing was not available to the offering party within the 
time period specified, but such writing shall be furnished to 
the other party as soon as practicable, after it becomes 
'v^ available* ^ -^-^^ 

III. Hearing Procedure 

A. Procedural Matters 

1. The hearing shall be presided over by the Governing Body 
chairperson or in his/her absence, the vice-chairperson, 
or in his/her absence by such other member as the 
Governing Body may designate. 



151 

2. The chairperson or other presiding member 'shall make all 
rulings concerning evidence, objections, continuances, 
and other procedural matterSv subject to being overruled 
by majority vote of the members present on motion of any 
member. 

3. Strict adherence to the formal rules of evidence applic- 
able to actions in a court of law will not be insisted 
upon. However, the evidence and argument shsrll be limited 
to the issu> or issues to be decided by the Governing Body. 

4. At each stage of the hearing the moving party will be 
called upon first to proceed. In a complaint hearing, 
the complainant is the moving party. 

5. The parties may stipulate such writings, ^summaries of 
evidence, and tSther matters as they may agree upon. ' 

6. The hearing shall be private unless a public hearing is 
requested by the complainant. A request for a public 
hearing shall be given by mailing notice thereof to the 
Chief Executive at least five (5) working days prior-to 
the hearing, or by delivering notice thereof to the Chief 
Executive at least three (3) working days prior to the, 
hearing. 

7. At the beginning of the hearing each side shall submit a 
list showing the names of each representative and of each 
prospective witness. This list is for record purposes , 

•only, and neither side will be penalized if unexpected 
circumstances force the calling of different witnesses. 
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8. A stenographic record or tape recording of the hearing 
shall be taken, except that in a complaint hearing, the 
parties rtrny dispense with same by agreement. In' a 
complaint hearing the two parties shall share equally 

the cost of recording and any party requesting a transcript 
shall bear the expense of its preparation. 

9. On motion of any p^irty, br upon its own motion, the 
Governing Body may vary any requirement of these rules 
not mandated by statute when the interests of justice 
would be better served' thereby.- Failure of either party 
to abide strictly by any of these rules which are not 

so mandated shall not be deemed a substantial defect, 
cihd the opposing party's right to object thereto shall 
be deemed ^waived, unless the issue is raised prior to 
the close of the^l^aring. 
B. The Hgffiring 

1. Opening statement. Each paYty shal^l give a brief opening 
statement setting forth the issues to be addressed^ and 
the Governing Body action requested. 

2. Evidence: ' • ' 

(a) Each. party shall present its ^ev.idence in the form of 
witnesses and/or documents, and each shall be afforded 
an opportunity to crossexamine opposing witnesses. 

(b) Rebuttal evidence shall be permitted in the di'scretitin 
of the Governing Body. . ^ ' ^ 

^yisj<}n ' , • • - . ^ 

The Governinp^ Bady ..sKall give the complainant its written decision 
within thirty (30) days-?fter. completion of the hearing. the 



thirtieth day is a Saturday, Sunday, or Tegal holi.day, its , 
written decision shall- be given by the next working ^ay. 

F. Does a Union Hav^ a Constitutional 

Right to Lodge a Complaint? • 

Whether unionized or not,, the question of whether qr not a union is ' 
entitled to lodge a comp.laint is often raised. Naturally, if a labdr 
con^ij^ct exists wh\^h. allows a union to complain on its own behalf or 
on an employee's behllf,'the question is moot. 'However, in other cases, 
this question has-been answered by the U.S: Supreme Court, which on 
April 30, 1979, ruled that a. state or local government does not violate 
the constitutional rights of its unionized employees by refusing to 
allow their union to file grievances in their behalf. The Qourt dis- 
posed of the case, wfvich involved the Arkansas State Highway Department 
and the Arkansas State Highway Employees, Local *T315', without hearing _ 
arguments and with an unsigned majority opinion reversUig the 8th U.S. 
Circuit Court of Appeals.,. ^ ' . 

The protections of the First Amendment include the>ights of an 
individual to speak freely, associate with others, and petition his 
government for redress of grievances,^ .and the right of associatiorvs 
to engage in acjvocacy on* behalf 'o*f their members, the high pourt * . 
said.'' But, its opinion added, *'The First Amehdmeiit is not a subsli- 
[A.ute foe the nationa-l labor^ reTatidns laws." ' 

lO the -Arkansas case, tv(p highway department employees each sent 
a* letter ,to Ucaf 1315 in which "thety stated a grievante and .asked the 
union, to process.it. The local sent: the 'letters to the^ Department, ^ 
noting that -it re^^resentied the.*em*ployees. The^Oepartment^i'd^ not 
respond^' The e(Iip']oye4s then complained direc.tly to a Department official 
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** 'A U.S. District Court judge, upheldby the 8th Circuit, found 
that the Department, in violation of the First Amendment, had denied 
the union the right to 'submit effective grievances on its members.' 

behalf. • • - , 

* In the unsigned opinion, the Supreme Court held that the -procedures 
used by the Department "might well be unfair labor practices" under 
federal labor law, but federal labor laws do nat ajiply to jthe public 
sector. But that doesn't establish a constitutional violation, the 
opinion said. The' First Amendment doesn't "impose any affirmative 
obligation on the government to listen, to respond, or, in this context, 
to recognize tjye association and-bargain with it." 

G. Workers May- Shun Hazardous Work ' * 

In a few isolated work situations, an employee may complain that 
certain work assigned to him may be a danger jjjrhis safety, |;iealth, or 
welfare. For example, an assignment to clean away dangerous chemicajs 
might be viewed as hazardous to those assigne^ to do the cleaning. 
Wh'lf should be done when faced with such a situation? The U.S. Supreme 
Court has given some insight in a ruling which it handed down on' 
February 26-, 1980. The Court ruled that workers, may refuse tasks they 
cfcnsl-der unsafe without suffering reprisals by their employer. The 
CoJrt unanimously upheld a federal job safety regulation, vigorously 
chal^nged by industry, which-allows such refusal when there is a "real 
danger" of death or serious injury and not enough time for a)worker to 
go through ordinary channels of complatnt. Under the ruling, an 
employer can deny wages for the u,nworked time, but the employer cannot 
fire, reprimand, or otherwise "discriminate" against an employee who in 
goS^ faith declines to work, citing unsafe conditions: 
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A , The case originated at a Whirlpool Xorporati^n' appl icance plant 

in Marion, Ohio, where a worker fell to his death in June 1974 
throtsgh a metal screen twenty feet above the floor. The screen was 
designed to catch appliance parts that occasionally fell from a con- 
veyor belt above it. Periodically, maintenance workers had to scale 
the screen and walk along it to clear off the fallen part. Virgil 
Deemer and Thomas Cornwell had complained about the condition of the 
screen just weeks before their co-worker fell through it and died. 
After the death, they filed a complaint with the Occupational Safety 
and Heajth Administration (OSHA) and refused their foreman's order to 
continue working on the screen. The two men were formally reprimanded 
for their "insubordination" and deprived of six hours pay for time 
they did not work. OSHA and the men challenged the action, citing 
an OSHA regulation giving them the right to/declirte work in a 
hazardous .circumstance. Whirlpool challenged the regulation in the 
courts, claiming that it went beyond the law setting up the federal 
agency, OSHA. 

Justice Potter ^^^art, writing for the unanimous Court, held 
that the regulation was a valid one, which confirmed with the law and 
the purposes of the law--to protec^t workers aga,inst unsaf^jgr working 

, conditions. It would contradict the act's purposes, the Court said, 
to deprive "an employee, with no other reasonable alternative, the 

. freedom to withdraw from a workplace environment that he reasonably 
believes is highly dangerous." It is especially necessary "since^ 
O^SHA inspectors, cannot be pYesent around the clock in every workplace." 

Employers are protected from abuse of the OSHA regulation .by 
s^rfliaving the right to challenge in court an employee's good faith 

/ . • • 
er|c . ■ 
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and by seeking his discharge or reprirnand, the justices said in the 
case of Whirlpool v. the U.S. Secretary of Labor . 

Although the Court's decision arose out of a dispute in the 
private sector, a public employer would be well advised to think twice 

V 

before forcing an employee to per'form tasks which'he sincerely views 
as ^ threat to his health and safety. 

V 
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I VII. THE MANAGER'S ROLE 



A. Even Uncle Sam's Top Executives 
Band Together 

In the IPall of 1980, approximately 400 top executives of the U.S. 

... ^ 

Federal Government, who were members of the Senior Executive Service; 
(SES) and making $50,000 per year and over, formed an employee organi- 
zation entitled the Senior Executive Association (SEA). According to 
one of its members, the SEA was farmed because, "We don't have the 
right to bargain collectively. ..." V^e spokesman went on to say, 
"We can do more as a group than we can as individuals." Soon thereafter, 
the SEA brought a "breach of promise" suit against the federal govern- 
ment-"all of this according to extensive coverage in the October 25, 
1980, issue of The Washington (D.C.) Post newspaper. 

B. School Principals are Union Members, Too 
To discover the range of attitudes toward administrator and super- 
visor unions, James Sweeney, an assistant professor of educational 
administration at Iowa State University at Ames, and Larry Rowedder, 
Superintendent of the Denison Community Schools in Iowa, surveyed public 
school administrators and school board presidents in two states, Iowa 
and Connecticut. Iowa was chosen because unions of managers (school 
principals) are prohibited by law; while Connecticut was chosen because 
the st'ate's bargaining law ddes not prohibit unionization of school 
principals, and consequently 80 percent of the stho(x\ principals are 

157 
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unionized. According to the results of the survey, school principals 
in both states favored collective bargaining by management personnel J 
The authors also made the following five observations about 

Iowa: 

. The management team concept in Iowa apparently exists only in the 
eye of^^c^rtain beholders. Although 90 percent of superintendents, 
85 percent of elementary principals, and 80 percent of school 
board members surveyed indicated that their school system used 
the team concept, only 62 percent of the secondary principals 
shared that view. 

. A direct relationship exists between principals' satisfaction with 
salaries and fringe benefits "and their attitude toward formal bar- 
gaining. Principals who reported below-average salaries and 
benefits were strongly pro-union, while those who reported 
above-average pay and benefits were not. 

. Secondary principals favored formal bargaining more than elementary 
principals did. 

. Principals with one to five years of experience were less enthu- 
siastic about anions than their older, more experienced colleagues. 

. School board presidents aad superintendents strongly opposed unions 
because of fears the unions might decrease principal effectiveness. 



"What Principals Want - and Get - From Their Unions," The Executive 
Educator, National School Boards Association, September 1980. ^" 
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C. Old Hands in Connecticut 

Most. school administrators and board presidents in Connecticut are 
old hands in the bargaining business, the authors say, but they dis- 
, agreed on the benefits of administrator unions. Principals surveyed 
said bargaining had helped them increase their voice in decision making, 
regain some authority, improve communication with the superintendent and 
board, clarify their role in the school system, increase their job 
security, and enhance their salaries and fringe benefits. 

Principals also indicated th^t bargaining favorably affected their 
morale. Superintendents^and board presidents, however, disagreed, 
according to the authors. They had strong opinions that salary and 
benefits were not improved through administrators' bargaining, that 
relations between principals and the superintendent and board had 
suffered because of bargaining, and that the principals' image was hurt 
as a result of unions. Superintendents did admit, however, that bargain- 
ing helped clarify principals* roles and hi^d raised principals' morale. 

From their study, the authors kedict that principal unions will 
continue to grow bec,ause principals see the bargaining table as a place 
to improve the^lr lots and their professional positions. 

D. Laws Vary Widely 
An examination of the state laws which govern collective bargaining 
reveals that 25 states allow some form of collective bargaining by at 
least some segments of the management force. At one extreme is the Iowa 
bargaining law wfVich clearly prohibits collective bargaining by defined 
supervisors. Pennsylvania's Rubric Employee RelaJ;jons Act allows managBrs 
to.participate on^ in "meet and confer" sessions, not in collective 
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bargaining. Although New York's Taylor Law does allow the exclusion of 
some managers from collective bargaining, in practice, most managers 
would be, allowed to organize for the jDurpose of engaging in collective 
bargaining. 

E. The Private Sector Precedent 
The experience of history has been that major interests of manage- 
ment representatives are different from and often conflict with, major> 
interests of rank-and-file employees. in the process of xiollective bar- 
gaining concerning wages, hours, and working conditions. In the private 
sector, where collective bargaining concerning wages, hours, and working 
conditions has arisen and become an established method of setting those . 
wages, hours and working conditions, supervisors have been excluded from 
a unit which includes rank-and-file employees, and have been placed on 
the opposite side of the bargaining table from the representatives of 
the rank-and-file employees. The vast bulk of this historical experi^Tice 
has occurred in the private sector; that is, in privat§ enterprise, as 
distinguished from the public sector-employees oV various governmental 
entities. But the collective bargaining experience in private enterprise 
is far from being entirely private. From the very beginning, a sub- 
stantial public interest in the collective bargaining process'has been 
recognized and a substantial public stake" in the outcome of that process 
and in the peaceful operation of that process has been recognized. Thus, 
the governmental authorities, its agents, state and federal, have from a 
very early period .comprehensively regulated the collective bargaining/ 
process -in the private sector, and, in fact, have made most of the major 
determinations of what is good policy and what is bad policy for the 
'collective bargaining process. 
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V 

The following is a selection of examples from this historical 
experience: 

The basic federa.l law which governs the pollective bargaining process 
of private industry in the United States is the Labor-Management Relations 
Act (Taft-Hartley Act). In this act, the term "supervisor]' is defined as 
any individual h^^^jig^ertain authority to .take action' or to effectively 
recommend certain actions, such as hiring,^ firing, transfers, etc. 
(discussed more fully below). Supervisors thus defined are exclUtled by 
the act from status as "employees" and are therefore excluded from any 
unit of employees for the purpose of collective bargaining. 

Railc'^^iers and airlines are not covered by the Labor-Management 
Relations Act, but are covered for these purposes by the Railway Labor 
\ Act. This act also provides a statutory distinction between rank^and- 
file employees and employees with managerial attributes. 

In the relatively new and rapidly developing labor relations in the 
"public sector, a need for a similar distinction between employees and 
their supervisors^ -is be ing^ discerned and implemented around the country. 

A iiiuch fuller dissertation, on the necessity of keeping supervisors 
^out of employee -units and ort the side of management could, and with 
sufficient. time should , be included for a fuller understanding of the 
public interest in handling the matter correctly. In a nutshell, the 
argument, and it is correct, is: 

* -I * 

"It is in the public interest that government be run efficiently and 
.without labor strife. Separating supervisors from their proper place on 
the management team and including them in a unit of employees whom they 
supervise leads to inefficient operations and to labor* strife. Therefore, 
such handling of supervisors is contrary to the public interest." 
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F. U.S. Supreme Court Rejects 
Bargaining by Managers 

. The most recent challenge to this concept was defeated when the U.S. 
Supreme Court clarified the law in terms of bargaining rights for manar 
gerial employees in the prrva^ sector. In the case* of National Labor 
Relations Board v. Bell Aerospace Co. , Textron, Inc., April 23, 1974, 
the U.S. Supreme Court ruled that all classifications of managerial 
employees or supervisors, regardless of how low they are in the hier- 
archy, cannot organize and bargain collectively. The court said, 
"Supervisors are jnanagement people, they have distinguished themselves 
in their work, they have demons^trated their ability to take care of them- 
selves without depending upon the pressure of coll ^tiv e action. No one 
forced them to become supervisors. They abandoned the "collective 
security" of the rank and file voluntarily because they believe the 
opportunities thus opened to them to be more valuable to them than such 
"security." It seems wrong and it is wrong to subject people of this 
Rind who have demonstrated their initiative, their ambition and their 
ability to get ahead to the leveling processes of seniority uniformity, 
and standardization, that the Supreme Court recognizes as being funda- ^ 
mental principles of unionism." 

On July 30, 1970, the union, seeking to be certified as bargaining 
representative for 25 buyers employed by the company, requested the 
NLRB to order a representation election. The buyers purchased all of 
the company's supplies* from outside vendors, and when other departments 
did not stipulate a particular supplier, the buyers were free to place 
any order up to $5,000 without the approval of a superior. In addition, 
a buyer served as chairman of the toam which made purchase decisions fo^^ 
the project which represented 70 percent of the company's sales. 
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On the basis of these functions, the company contended that/the 
buyers were "managerial employees," and therefore, were not cpweiled by 
the National Labor Relations Act and had no right to partj^np in a 
labor organization in a separate bargaining unit. In addition, the 
company argued that unionization would create a potential conflict of 
Interest since the buyersjwoijld be more receptive'to bids from union 
contractors and would influence "make or buy" deci,sionsnn favor of . 
creating additional work for^ sister unions. ^< 

The NLRB held that even though the buyers might be manaigerial 
employees., they were not excluded from the protection^pf the National 
Labor Relations Act since their work did not involve the formulatiqn or 
implementation of labor relations policies, and Congress, in passing 
the Taft-Hartley Act, had intended to exclude only managerial employees 
whose duties and ^esponsibil ities would give ri^e to a conflict^of 
interest. The Board dismissed the company's argument of pote*ntial con- 
flict of interest as unsupported conjecture, holding that the company 
had sufficient authority to control any temptation of the buyers to 
give preferential treatment to union contractors. 

The company stood' by its position that the buyers were managerial 
employees and" refused to bargain. When {he Boards acting upon avpeti- 
tion from the union, found the company guiUy of unlawful refusal to 
bargain and ordered it to bargain with the union, the company appealed 
to the courts, and the U.S. Supreme Court finally ruled "in favor of the 
company,' with the majority ff the Court stating: "The Board's early 
decisions, the purpose and legislative history of the Taft-Hartley Act 
of 1947, the Board's subsequent and consistent construction of the Act 
for more than two decades, and the decisions of the courts of appeals, all 
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point unmistakably to the conclusion that 'managerial employees' (those 
who formulate and effectuate management policies by expressing and 
making operative the decisions of their employers are not covered by the 
Act." 

An examination of the most authoritative and widely-used criteria 
for determining whether an employee is part of management or not leads 
to the inescapable conclusion that government administrators are part and 
parcel of the management group which administers the laws of all states 
and local ities* ^ ' 

The Taft-Hartley Act has set forth 12 powers which are supervisory 
in nature and denominates as a supervisor and management representative 
any employee who, in the use of his own independent judgment, can take 
or effectively recommend any one of them.' They are the power to: 

1. Hire 7. 

•I 

2. Transfer 8. 

3. Suspend 9. 

4. Lay Off 10. 

5. Recall 11. 

6. Promote 12. 
The National Labor Relations Board has developed a number of what are 

called, "secondary tests" of supervisor status. Among those which would 

be directly analogous to the employer relationship in the private 

sector would be th^ following: 

1. Job title, as indicating supervisory capability, 

.2. Whether regarded as such by self and others, 

.3. Privileges possessed only by other supervisors , 

0 




Discharge 
Assign 

Reward ^ 
Discipline 

Responsibility Direct ^ 
Adjust Grievances 



* ^ 165 • 

4. AttendaSice at meetings which are otherwise attended only by 

i 

acJcnowledged supervisors, 

5. - Responsibility for a segment or area of overall operation, 

6. Receiving direction from Mgher management rather than lower 
level supervisors, 

7. Authority to transmit or interpret instructions from the 
* employer to other employees, 

8. The duty to evaluate the work of cther^ employees, 

♦ 

9. The r^ght and duty- to instruct other employees, 

10. Authority to grant or deny leaves of absence,^ 

11, Responsibility for reporting infractions, ^ / 

12- The keeping of time records on other employees, 

13- Substantially greater pay not base^d solely on skill, and 

14. Keeping own time records separate from tTme records kept 

J. • 

«' 

for other employees. . v \ 

Another. guideline for determination of supervisory status of a given 
employee is the ratio of supervisors to other employees if ..t:he employee 
in question and all others like him are included in the s'ypg:viSory 
group, compared with the same ratio if the employee in^question and all 
others like him are included in the employee group. 

* 

C. The P ublic Sector Situation 

— '. ^ 

The Wisconsin Employment Relatior\jf Commission (which governs collec-, 
tive bargaining by public employees) established seven criteria in 
determining whether an individual is a supervisor (actually, these 
criteria, properly separated and listed, amount to ten individual ^ 
criteria,' but they are stated here as the Wisconsin Commission established 
them). ' Jhey are as, follows! 

177 
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1. The authority to effectively recommend the hiring, promotion, 
transfer, discipline, or discharge of employees, ^ 

2. The authority to direct .and assignHhe workforce, { 

3. The number of employees supervised, and the number of other 

- persons exercising greater, similar, or lesser authority over 
^ the same employee, 
- 4. The level of pay, includin^g an evaluation o'f whether the super- 
visor is paid for his' skill or for his. supervision of 
empl oyees , 

5. Whether the supervisor is primarily supervising an activity or 
is primarily supervising employees. 

6. Whether the supervisor , is a working supervisor or whether he 

' ^ends a substantial majority of his time supervising employees, 
and 

' 7./ The amount of independent judgment and discretion exercised in 
the supervision of employees. 
In determining whether or not a given government supervisor or 
administrator (or group thereof) should be classified as "management," 
b-oth the primary and secondary tests should be applied. .By doing so, 
the agency not only clar/fies the prpper roles of its employees, but 
enhances the power of the management force. 

♦ ^ |4. Government Managers Have no Constitutional 

Right to Bargain 

Generally speaking supervisors, administrators, executives, and other 
"management'^ personoel in the public sector have no constitutional right 
to be represerrted^j a unioh for the purpose of collective bargaining. 
The right' to 'eftga^e .in collective bargaining can only be obtained by 
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' executive order or fegislattve action,' snd when sucK a right is given, 

the executive order or the lavr, specifies whether or not managers may be 

represented ))y the'sflme union which represents rank and file employees. 

.For example, in tl\p casl^of connective bargaining in the federal govern--* 

^ment, all\mafiager5. are denied collective bargaining rights by the 

^ ' applicable Executive Order 11491. As far as state and local bargaining 

is concerned, the staters bargaining law usually specifies whetff or' 

not managers can be represented by the same union which repi^esents* rank 

. and file emp^loyees. WRere no bargainin^g-4^ exists, the unit determina- 

. tion of man^gers is somewhat unclear.' Although in 1975 a federal court, 

' in 111 inois#ruled. that a Ciiioag6, suburb could prohibit firefighters of 

officer rarik from joining the same union as non-commissioned fire- 

tighters-, another federal cour^in Florida in 1969 held u|iconstitutional 

a law which prevented school administrators. from beTpnging to the same 

^uni'Ofi as classroom teachers. Irrespective of these somewhat conflicting 

.court cases, however, all. public employers are well advised to ppohlbit 

* 

V* managers from collecti ve'bargaining whaj^e such a prohibition is* legal. ^ 
And where managers ^re entitled to baraaiji^ by law, they should be pro- 
hibited from being represented the same union which represents rank * 
^ and file employees, unless there is some specific legal prohibition 
against such a position''. ' ^ 



- '^Elk Grove Firefighters; Local No. 2340 v, Willis, 400- F. Supp. 
1097 (N.D. 111. 1975). . • ' 

^Orr\. Thorp, 308 F. Supp. 136$ {S.O.\Fla. 1969). 
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\. Managers Should Not Bargain 
In suiTwarry, government managers should not engage in collective 
bargainirej^or the following reasons: 

1. Colreb^e bargaining sharpens the distinction between managers ^ 
and other employees , . 

2. Managers comprise .the executive arm of the legislative body. 

Their loyalty is undermined when they are represented by a 

♦ 

bargaining agent controlled by or in sympathy with rank-and-file 
employees , 

3. Man.agers must implemenl; the negotiated agreement, which is a 
conflict of interest if t.he administrators are in the^same unit^ 
with other Employees ,. or represented by a brotherhood union , 

4y Managers process grievances, which 4s a conflict of interest 
if administrators are in the same:iUj]iit. with other employees 
represented by a labor agent, ' ^ * 

5. The rank-and-fi'le emp4yees in^ the* bar gaiiXing unit 
with managers weakens the managerial power of managers A i • 

6. There is ample precedent in labor relations for removal of J) 
managers from' employee bargaining units, specifically, and 

/ bargaining,^ generally , o 

7. Managers must represent^;|i^ public interest in time of strife,* 
-which is a potential conflict of interest if managers are loyal 
to the union philosophy and disciplinef 

ATthough many individual government^administrators and associations 
of governnfent administrators have varying opinions on- the subject of 
collective bargaining rights, some public sector managerial drga'hizations 
have ado|>ted clear positions on the issue. For example, the American 
Association of School Administrators passed a resolution at its 1978 

/ ' ; ' ^ 
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convention which stated that management personnel "should not be part of 

4 

any formal bargaining unit." 

Following the example of the private sector, the federal government 
for 20 years has taken a formal position that federal^ management 
personnel are not to engage in collective bargaining. 

President Kennedy's Executive Order 10988 of 1962, the original 
federal gover*nment labor relations ordinance, included supervisors in 
the definition of employees covered^by the order. 

President Johnson created in 1966 a President's Review Coirmittee on 
Federal Employee-Management Relations. This committee, chaired by Labor 
Secretary Willard Wirtz, issued its final report in January 1969. It 
recommended, among other things, that supervisors be regarded as manage- 
ment and excluded from bargaining, 

A later study committee in an August 1969 report made the same 
recommendati^tv^ This resulted in the issuance in October 1969 of 
Executive Order 11491 which reversed the position on supervisor 
bargaintTig, A later revision, Executive' Order 11838, issued in February 
1975, retained this revision. 

There is. also a considerable body of opinion to exclude supervisors 
from bargaining. This view is shared by proponents, as well as 
opponents, of public sector collective bargaining^ 



4 



Education U.S.A.. '(Washington^ D.C.). Vol. 21., No. 26 



,'4. 193. 



Study Committee Report and Recorrniendatigps , August 1969, Which. ^ 
Led to the Issuance af Executive Order 11491 (Washington, D,C,: 
Federal labor Relations Cogncil), p. 6.. 
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Professors Harry Wellington and Ralph K. Winter, Jr. of Yale, who 

are noted authorities in this field, oppose bargaining by managers. 

In their Brookings Institution study, they state: 

... the case for excluding supervisory employees . , . from 
the collective bargaining law is overwhelming. Municipalities 
, are" frequently not well organized for collective bargaining 
and never will be if they cannot create positions with effective 
responsitvi-lity for the administration of collective agreements. 
Such positions must necessarily be filled ty persons who identify 
with, and are part of, management, not by those who are unionized, 
whether or not the union is exclusively supervisor. 6 

Professor David Lewin, of Columbia University, has stated similar 

concern. He notes that there exists a tendency for public managers to 

identify with and often support the bargaining goals of rank-and-file 

employees. This distorts the labor relations balance by contributing 

to the union's bargaining power at the expense of governments. His 

recommendation: 

One important reform would be to amend public sector labor rela- 
* tions statutes to withdraw from supervisors and managers union 
representation and bargaining rights,^ 

A study by Hayford and Sinicropi also examined this problem. As 

labor relations programs develop and as the private sector experience 

ha^ shown, supervisors become management's front lin6 troops m contact 

administration and grievance adjustment. Supervisors who bargain col- 

lectively develop a community of interest ^ith the employees they 

supervise. Therefore, the managers feel a "role ambivalence" that 



^Harry H. Wellington and Ralph K. Winter, Jr., The Unions and the 
Cities (Washington, D.C.: The Brookings Institution, 1971), pp. 113-14. 

^David Lewin, "Collective Bargaining and the Right to Strike," in 
Public Employee Unions: A Study of the Crisis in Public Sector Labor 
Relations (San Francisco: Institute for Contemporary Studies, 1976), 
p. 157. 
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Q 

impairs their functioning as a contract administrator. The authors , 



recommend: 



... it is our feeling that an effective statutory structure 
must provide that true bona fide supervisors be excluded 
from statutory bargaining rights protection. The heart of a 
viable labor relations structure lies in effective contract 
administration. It is a widely accepted fact that in mature 
bargaining relationships, the key person in day-to-day contract 
administration is the Jtent line supervisor. The formidable 
problems inherent in yflHening that first line of management- 
labor communication and cooperation by allowing such indi- 
viduals to bargain collectively are apparent. 



J. Managers Should be Backed by 
Management Rights 

As Stated earlier in this chapter, managers should be denied the 
« 

right to engage in collective bargaining. It was further notetl that 
managers can be identified by applying certain primary and secondary tests. 
The credibility of these tests is rooted in the inherent nature of 
management. If managers are to manage the agency, they must have certain 
fundamental rights. Without these rights, the agency cannot achieve its 
objectives. These fundamental rights which management must retain are 
the right %o: 

V. Discipline employees 

2. Dismiss employees 

3. Promote worthy employees 

4. ' Demote unworthy employees 

5. Assign and transfer employees 

6. Reward with merit salary increases 

7. Assign overtime work 



• Stephen L. Hayford and Anthony V. Sinicrcpi, "Bargaining Rights 
Status of Public Sector Supervisors," Industrial Relations , 15 February, 
p. 60. 
9 

Id. at p. 61. ^ , 
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8. Schedule agency operations 

9. Control production standards 

10. Make justified technological changes 

11. Reduce spoiled work 

12. Assign foremen to production work ^ 

13. Contract out 

14. Schedule leaves of absence 

15. Uninterrupted work 

16. Cooperation from the union 

17. 'Adopt inherent managerial policies 

18. Control the agency's overall budget 

19. Determine the agency's functions ahd programs, and 

20. Determine the agency's organization structure 

Each of these rights' shall now be addressed individually. 

1.. The right to discipline and discharge employees . Although 
employees should be entitled to retain their jobs on the basis of good 
behavior, efficiency, honesty, and availability of funds, the public 
agancy must retain the right to discipline or discharge an employee for 
justifiable cause. For example, the agency, management must be free to 
discipline or discharge employees for lining intoxicating liquors during 
working hours, violation of safety rules, absence without leave, ex- 
cessive absenteeism, dishonesty, insubordination, habi.tual neglect of 
duties, carelessness resulting in damage to agency property, sleeping 
while on duty, and. similar just causes. Without the right to discipline 
or terminate employees for such cause, the publ'ic agency would be forced 
to keep employees on the payroll who are not only not worthy of their 
pay, but who might actually be hajnnful to the agency. 
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• 2. The right to promote and demote employees . One important func- 
tion of management is to place worthy employees in promotional positions 
and remove unworthy employees where needed. In order to implement this 
function, managers must have overall freedom to make the final decision 
and to promote and demote employees. Failure to retain such a right 
would quickly^ result in a deterioration in the integrity of the workforce 
Any attempt to share the right to promote and demote with^the union 
inevitably results in a loss of management initiative, and without unen- 
cumbered management initiative, the agency*s operation is seriously 
damaged. 

3. The right to assign and transfer employees . Transfer of workers 
are not easy matters to handle. Employee transfers ihVolve important 
psychological factors, in that old habits must be changed,* new environ- 
ments must be, overcome, along with many other personal adjustments. 
Consequently, employees often attempt to place restrictions on manage- 
ment' s freedom to make employee transfers, especially 'involuntary ^ 
transfers. However, such efforts by the union myst be resisted effective 
otherwise, the right employee will not be in the right job, a 'condition 
which would soon lead to a diminution in the quantity and quality of 
production 



4/ The right to reward with merit salary increases . ^In»1948, the 




allowing management to. award merit incR^ses under reasonable conditions. 
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AHhough the 1948 U.S. Supreme Court decision is not applicable to 
a condition which does exist in some public sector sitijatioiis. There- 



public sector collective bargaining, it does represent an attitud^'and 



fore, management should be aware that its attempts to a\9ard merit in- 
creases will likely be challenged by the^^union. NevertH^eless, a public/ 
agency should make every effort to retain its freedom to\make special ^ 
salary awards to deserving workers, since such incentives! contribute to 

\ ■ 

the overall improvement of production. ! 

5. The right to assign overtime work . Few agencies can get their 
work done by guaranteeing, that all employees will never be required 
to work outside of the normal workday. Inevitable exigencijes do arise 
which require that some employees work outside of their noWnal work hours. 
Failure to retain the right to assign employees to overtime lin such 
instances. results in needed work being left. undone. Although management 
might need to agree to certain safeguards to the possible abuse in the 
assignment of overtime, some reasonable concessions can be jul^tified in 
order to retain the ri^t to assign overtime. > 

tt. The right to schedule operations . government agency or a 
school district achieves its objectives primarily through a process of 
scheduling operations vital to the Jurisdiction. Failure to retain the 
rights and powers necessary to schedule such operations results in a 
maj^n failure of the organization* Therefore, management must take many 
steps in many areas of labor relations, personnel administration, and 
fiscal managerwnt to assure that nothing interferes with the freedom to 
schedule agency activities. Although, the union fcan usually be counted 
on to resist any such action which int(^rferes with the wishes and 
convenience of the union and its organized employees, this fact should 
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not deter management from persisting in its efforts to manage the 

affairs of the agency. • - 

7. The right to control production and service standards . In 1949, 
the employees of the Ford Motor Company went on strike because the union 
claimed that it w^s "inhuman" to speed up the assembly line to 105 per- 
cent of its normal speed. That strike serves as an example of how 
employees, /^specially those in assembly- 1 ine type jobs, view attempts 

to increase\;;QduCtion and improve standards as a threat to their working 
conditions. Although most school districts and government agencies do 
not run assembly-line operations, there stiTl exists the possibility 
that the local' union will resist any production change which has impact 
on the workers' employment conditions. Although most public employers 
can expect to retain their right to control production .standards, many 
government agencies have found that they must negotiate additional 
benefits as, compensation for any increased work caused by the, change in" 
production standards. 

8. The right to make technological, changes . The high standf^fd of 
living which we enjoy generally jn the United States is attributable « 
to the use of machine power instead of manpower. The introduction of 
robots, and high speed computers should provide even more hope for improved 
standards of living. "However, t^^e introduction of improved technology 
into any agency can be, negated by the attitude of t)ie employees and the 
resistance of the union. Unfortunately, some employees view improved 
technology at the work site as a threat to their job security*. *Like it 

or not^most private companies and public agencies must face this fact 
of life. Even though improved technology may be good fx)r the employer 
and good for the consumer 'oi|^ taxpayer, it often cannot be*Mntroddced 



effortlessly if the new technology threatens employees with the loss of 
their jobs. Therefore, in most instances Where collective bargaining 
exists, the employer must be prepared to deaVy/ith the problem of 
en^loyees displaced ^ improved technology. , 

is not to suggest that improved technology should be avoided 



?n»loyees d 



wherever it poses a threat to the union and its members. To the con- 
trary, all publig agencies have an obligation to'find ways to>deliver 
public servicej? to taxpayers at the lowest, possible price. In carrying 
out this obligation, however', the employer must find some reasonable way 
to provide for the welfare of its employees. 

9. The right to reduce spoiled work . If .a private company is to 
survive its competition, it must eliminate to the extent possible all 
spoiled work. Although the term "spoiled work" is usually used in 
' private industr5^ settings, the counterpart to. that term in the^ public 

sector is "unsatisfactory service." Taxpayers have a right to expect 

» 

and receive satisfactory service in return for the payment of their 
hard-e&rned tax dollars to their government. If a school board, county 

board, and other elected government officials expeft to stay in office, 

I? , 

thBy must maintain a satisfactory le.vel of piiblic services, iln order 
to maintain quality services to the public, the. managers of ttie public 
agency must retain an- unencumbered power to correct situations which 
c^use poor service to the taxpayers.- . 

In one situation familiar to the a-Uthor, the trash of '^he^communi^ty 
was colleclfbd byj^he \6ca^ sanitation department. Soon after* the union- 
ization ofAhe trash collectors, however, homeowners began to experience 
a number of problems, all of which canndt be discussed here. 'Ope ^ 
problem, however, was that the trash, collectors would throW tre^sh cans 
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back onto the homeowners* property ^tfter the cans had been emptied, 
often damaging the cans and making considerable noise. Since trash 
collections started very early in the morning, many residents were 
awakened by" the noise of the trash colledtorsK When the matter came to 
the attention of the governing body, and then to the labor relations 
director, a statement was made that the labor contract prevented manage- 
_ment from correcting the situation without bargaining with the union! 
Obviously, whoever negotiated that contract for that municipality had 
never heard of the need to retain the power to reduce unsatisfactory 
service. 

' 10. The right to assign foremen to production work . In the absence 
of a labor contract provision to the contrary, most private and public 
employers have the right to assign production work to foremen from time 
to time. Once a labor contract is in force, however, there is a general 
principle that any substantial transfer of bargaining unit duties to a 
nonunion foreman (or supervisor) would be a. violation of the union con- 
.tract, in that such transfers pose aVpireat to the livelihood of thfe\ 
workers. Therefore, before collective bargaining fs entered into with 
employees,, the employer should, have a firm^ policy allowing for. super- 
visors to perform production work. *If no such policy exists prior to 
such negotiations, the employer*s right to assign productibn work to 
fcJremen will likely be lost. . 

11. The right to contract out . In both the private and public 
sectors, an employer usually has the right to contt^act compariy or agency 
work to outside ^jobbers, ^uite oftenv however, unions will attempt to 
_^egotiate a "no subcontracting" clause, sincestfGc?W*r9CtllTg.:jqr 
tracting out) constitutes a poss^ible iD^fof bSt^^^ jobs* 
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Although unions generally resist contracting out of bargaining unit jobs, 
the employer should persist in contracting out anyjob which can be done 
on a ifibre cost-efficient basis than can be done by agent employees. 
Although. the employer may need to make spme compromise? on tertiary 
matters related to contracting out, the employer should not compromise 
the overriding right to get work done on the most cost-efficient basis 
possible. 

12. The right to schedule leaves of absence . -Within reasonable 
limits, an employer should retain the right to determine acceptable 
absences and schedule absences from work. Naturally, some leaves of 
absence are expected in most ^obs, such as sick leave, and of course 
sick leave is not under the scheduling control of management. However, 
many leaves of absence, such as personal leave, annual leavi^ education 
leave, etc., are at. the discration of the employer and can be S9mewhat 
scheduled by '***e employer. ' ' ' ,^ 

The main point being made here is that unless on a leave of absence 
approved by the employer, all employees' are' needed on the job. In order 
to assure that employees are on thejob when they are supposed to be, 
the employer must retain the right to'deny leave (for cause) and to 
schedule leave in order \o provide minimal interruption to the work flow. 

13. The right. to uninterrupted work. When an employer, public or 
% ^ — 

private, enters *into a contract with a labor union, the contract always 

contains a number of guaranteed benefits .and "working conditions.'' In 
return for these rewards, the employer is entitled to uninterrupted labor 
peace. In other words, a labor contract should assure that there will 
be no strikes' during the life of the agreement or other concerted acts 
designed as bargaining tactics which, interfere with the normal operations 
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Qf the en)ployer. Without a guarantee from the union that contracts 
guarantee labor peace, there should be no labor contract. 

This rule is especially applicable in the public sector where 
government p^ovides monopolistic services. How can a local government 
tolerate a strike by [^^^l icemen when there ,is no other service available 
to protect citizens? Because most government services are monopolistic 
and because many government services are vital to citizens, no labor 
contract should be signed without a no-strike guarantee* 

14. The right to cooperation from the union . Once the parties have 
agreed to a 'contract governing compensation, benefits anc/working condi- 
tions, the employer should expect cooperation from the union. Such 
cooperation can take mapy forms, e.g. : 

(a) The unibn should not participate in any overt or covert 
actions designed to interfere with the normal operations 
.of the agency. 

(b) The union should cooperate in forming joint labor- 
management committees where ne^ed. ^ 

(c) The union should cooperate witl/ nianagemen* in the suf^o^rt- 
of approved charitable causes- 

15. The right to adopt inherent managerial policies . Every govern- 
ment agency has a primary mi/sion. School districts are supposed to 
deliver an education to young people. Policemen are. supposed to^rotect 
law-abid.>ng citizens from criminals. Trash collectors are supposed to 
collect trash. Postmen are supposed to deliver mail. No labor contract 
should contain any provision which inhibits the agency from performing 

its assigned tasks; and no union should expect to negotiate terrps whjch' % 
interfere with these assigned tasks. The purppse of a f>ubl ic agency is 

ERIC * ^ . ; i^i ^ . 
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to deliver assigned services; whereas, the function of the union is to 
negotiate rewards , given to the .employees who deliver these services. 
Unfortunately, some unions and some employers seem to forget their 
proper roles. 

16. The right to control the agency's overall budget . Although a 

public employer can be reasonably expected to negotiate on matters which 

cost money, such as salaries, uniforms, mtidical insurance, mileage 

reimbursements, etc., the agency should not negotiate actual line items 

•» * 

in the budget. The actual preparation of the budget should remain the 

» 

function of management. The process of collective bargaining is simply 
one process being used by management to develop its budget,. , 

17. The right to determine the agency's programs and fufTctions . As 
stated in item number 15 above, all government agencies have assigned 
missions. In order to accomplish these missions, the agency mu^t'b^ 
free to select its own programs and functions. For example, if a scfool 
district is to deliver education to yamig people, the school district ^ 
must be free to decide wtiat courses shall be offered, what instructional;^; 
ma^terials will be used, what type of employees are needed, and how students 
shall be evaluated. Absent such powers, a school district would be 
unable to achieve its overriding purpose in the community. 

18. The right to determine the^ agency's organizational structure . 

If a government agency is to deliver its services, it*must Jiave control 

Over the form and structure of its own organization. Agencies must be 

free tO set 'their own organizational charts to determine what office 
« 

performs what functions, to locate proper worksites', and to establish • 
all%ecessary internal infrastructures necessary to get the job done. 
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In order to provide a foundation for managers to function ss 
/ 

managers, the labor contract should contain a "management rights" clause. 
Although not all experts agree to this advice, because such experts 
claim that governments 6re sovereign and do not need/^uch clauses, the 
author does not agree, based on his experiences in ma«j£^ituations where 
the absence of a management rights clause was harmful and its presence 
ias helpful . 

Although some advocates of ,the use of management rights clauses in 
tKe public sector are comfortable with a short clause, such as: 
J "The governing body shall retain all legal powers to carry out 

its functions, unless provided otherwise in this agreement," 
the author is convinced that a more comprehensive, clause is needed. 
Following is an example of an acceptable clause used by a school districtr* 

MANAGEMENT RIGHTS 

"The school board, on its own behalf and on behalf of the ^^Wtors 
of the district, hereby retains and reserves unto itself, without limitA-* 
tion, all powers, rights authority, duties, and responsibil iti^ con- 
ferred upon and vested in it by the laws and the Constjttjfion of the State 
and the United States, including but without Hmiting the generality of 
the foregoing, the right: - * 

To the.-exeCLrfive management and administrative control of the 
school >ystem and its properties and facilities; 

"2. To hire all employees and, subject toHhe provisions of law, 
to determine their qualifications, and the conditions for their continued 
employment, or their dismissal, or demotion; and to promote, and transfer 
all such employees; 
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"3. To establish grades and courses of instruction, including 
special programs, and to provide for athletic, recreational and social 
events for students, ap as deemed necessary or advisable by the Board; 

"4. To decide upon the means and methods of instruction, the selec- 
tion of textbooks and other teaching aids of every kind and nature; and 

"5. To determine class schedules, school hours, and the duties 
ana responsibilities and assignments of teachers and other employees with 
respect thereto, and non-teaching activities. 

"The exercise of the foregoing powers, rights, authori.ty^ duties 
and responsibilities by the Board, the adoption of policies, rules, regu- 
lations and practices in furtherance thereof, and the use of judgment and 
discretion in connection therewith shall be limited only by the express 
and specific terms of this Agreement and then only to the extent such 
specific and express terms hereof are in conformance with the Constitu- 
tion and laws of the United States- 

"Nothing contained herein shall be considered to deny or restrict 
the Board 6f its rights, responsibilities, and authority under the state 
'school laws or any other national, state, county, district or local laws 
br regulations as they pertain to education." 
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VIII. BEFORE NEGOTIATIONS B^ECIN 

Negotiations at the bargaiiiing table is only one aspect of a total 
labor relations program, albeit a very important aspect. This section 
will not attempt to deal in great detail with the strategies and tactics 
of negotiations. Two other books by^he author. Bargaining Tactics and 
Negotiations Strategies , contain over 500 suggestions for the Actual 
^ conduct of labor negotiations. Those readers who want to knof more about 
these topics should consult these two books. ^ 

For purposes of this section, we will look at the negotiations pro- 
cess from the standpoint of what must take place just priop to negotia- 
tions and then we will look at some imperative rul^s which should be 
followed during actual negotiations. 

A. Before Negotiation s Begin 

• r ' 

Before negotiations actually begin, a number of preparatory steps 
should be taken, among which are: 

1. Prepare a strike plan 

2. Establish negotiations goals 

3. Get clear authority 

4. Anticipate union tactics ^ ^ 

5. Organize a negotiations team ^'^S?^ 

6. Know the bargaining law 

4 

^ 1 . Prepare a strike plan 

. »• 

No government agency should enter into a collective bargaining rela- 
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tionship with its employees without a contingency plan to keep the agency 
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operating should the employees go on strike. A strike plan possesses 
several advantages, among which are: " 

a. A strike plan provides a foundation of confidence for manage- 
ment to conduct its labor negotiations. By knowing that it 
has a contingency plan to follow should the employees inflict 
their most powerful blow, management can meet its adversary 
at the bargaining table free of feafr. This sense of security 
is very important, in that fear can cause either party to take, 
unwarranted action. Fear can cause either'party to make an 
unreasonable concession, and fear can cause either party to 
overreact and take unnecessary and excessive aggressive 
measures, The^gnawing fear. that the union wVll go on strike 
creates an impedence to Jree-fl owing' attempts to find reason- 
dfble solutions to reasonable problems, 
-b, A second strike plan can succeed in keeping the government 
agency operating, even if at a minimal level. By keeping the 
agency open and operating, essential and unique services con- 
. tinue to be avai Table to the public. Furthermore^ by keeping, 
the aigency operating, management has taken the single msX 
effective step it could take to bring th« employees back to 
their jobs. After all, the ultimate weapon of the union to 
get its way is. to create an intense political pressure oy the 
governing body to capitulate to the union demands. This^ ^ 
pressure can be generated best by removing essential and 
lonopolistic services from the public. If the agency, how- 
ever, continues to provide services to the publMc, there is 
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no political pressure generated. That's why a government 
agency should go to almost any extreme to keep the agency 
operating. 

c. A strike plan serves notice to the union that management will 
not be intimidated by strikes or threats of strikes. Although 
a strike plan and its details should be kept confidential, the 
union seems to always find out that some such plan does exist. 
This revelation will tend to dijscourage the.'union from relying 
on a strike (or strike threats) as. a tactic in its negotia- 
tions strategy. . . ' ' . - 
Although strikes by public employees are not always the most potent 
weapon they have, strikes ar.e always the last resort in the urn on. s 
arsenal of weapons. Strikes should He avoided by both parties, since 
they seldom solve any problem--but they "Should not be "avoided at any 
cost. There have been instances when, in the view of the author, /lo 
reasonable action by management could have headed off a strike. In such 
cases, the only advice ^o management is "batten down the hatches," hire 
as many strike breakers as -needed, and outmaneuver the union. 

As stated at the outset of this s'ection, no competent uni,on is 
going to signal its strategy to the opponent in advance. Therefore, the 
Union can be' expected to threaten to strike (remember, the threat 'is 
more effective than the actual act) , but not to. announce it when the 
decision is made to go on"- strike. Therefore, management must be percep- 
tive from the beginning of negotiations and carefully log and analyze 
each strike indicator as it appears. By identifying each strike indica- 
tor, and analyzing its cause, management has taken the most important 
precaution in a'voiding a strike. 
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The Strike Plan 

Although the subject of what to do in. the event of a strike has 
been covered in another book by the author, a few suggestions should 
be made here: 

a. '. No public employer should enter into gollective bargaining With 
an erfiployee organization without a strike plan . The**governing 

• bodies of .all public agencies have a 'le^al and mor^l obligation 
to, make every reasonable- effort to assure that the, government - 
service which has been entrusted to'their care is carried out 
withptit interrupt ion-.- Most government servr'ces are monopolistic 
, and the persons Served by the agency have no other' source of 

I 

that service. ^ " 

A comprehensive strike plan has a dual advantage i-n that it 
will both discourage the union from' striking , and, should the . 
' union strike anyway, the agency will be- prepared to operate at;.' 
least at the ^emergency level.* . ^ ' . 

b. The'strik'e plan should be based^n a commitment to keep the 

r 

agency operating during a stri-ke > Although in the early days 
6f collective bargaining in the public sector there was a • 
tendency to throw in the towel during a strike, there has been 
a gradual acceptance of the advice of the author to take what- 
ever action^ is necessary to keep the^ agency operating at the 
maximum level possible- Although there is still not universal 
acceptance of thi^advice, it remains the most appropriate 
response to a strike. * ^ . 

^ Keeping the agency operating, even at. a minimal level during 
the strike, has three advantages: 
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(il) The citizens continue to be served, 

(2) The union*s primary strike leverage is greatly reduced, 
if not 'destroyed, an.d 

(3) The union will be less likely to strike in the future* 
Exactly what to do to assure that the agency continues to 

^operate during a strike will be examined in a book to be 

X 

raleased later by the author. 

' A 
ft 

c. Identify and analyze the tell-tale signs of a strike . Strikes 
. ^ ' are seldom announced in advance, and surprise strikes can be" 

• a serious disadvantage to the employer. Therefore, management 
should not ignore any of the strike indicators drsGussed 
earlier in tnis section. ^ ^ 

d. CorTtrol the negotiations process on critical issues . Although 
there have been a few strikes caused by issues not under nego- 
tiations, most strikes concern issues under consideration at 

* * 

the bargainings table. In any union list of proposa^ls there 
are b^th critical and* strike issues; that is, some issues are 

T"* ' , 

^ important, but the union wi%n not strike o/er them. A competent 

management negotiator knows what^the strjke^ issues -are and finds 
some way to diffuse them. The job of a management negotiator 
is to find acceptable ways, to avoid strikes rather than be a 
part of the problem that causes the strike. 

e. When a strike is imminent ljt)ie employer's /last position at the 

bargaining table shoulcj^be one that does not offend the public's 

f ' 

sensibilities . As discussed previously, a strike is a struggle 

i 

between the. governing body of the agency and the agency union to 
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determine which party shall be supported by the pubVic. When 

*a strike is imminent, negotiations have broken down, and 

\ ( disputes are being aired in the public area, management should 
* t 

be certain' that its position onfall remaining issues is ^ ' 
reasonable^ Otherwise, the public may blame the employer for- 
' the strike and exert pressure to settle on union terms. How- 

• > • * ; 

ever, the reader is reminded of the caveat offered earlier. 
Gnvp a little something aQ a faoe-saoing device to bring the 
employees back to wovk* ' , ^ ^ . 

' f. Be prepared to endure an indefinite strike . To date, every 
' public, sector strike in America has^eventually come to an end. 
Although a minority^f strikes have' lasted for more than a 
month, the vast majority of strikes last a few days: Despite \ 
this fact, however, the wise employer, prepares a .strike |)l^n 
which p/epares the agency to hold 6ut foreveA ^ 

2. Establish negotiating goals 

From the standpoint of management, the collective bargaining process 

should iserve a number of mapor purposes^ among which are the following: 

a. "Reasonable" employee compensation, benefits and working 

^ d'onditions > What management considers reasonable and what it 

"actually settles for may be two different matters, however* ^ 

'"Generally speaking, management will view "reasonable" benefits 

as those which are necessary to attract and retain the quality 

• 

of employee needed by the agency. In other words, management^ 
.should generally go by market conditions. 

What is reasonable is also influenced by what can be afforded, h 
Government is different from private companies in a number of 



ways, as explained elsewhere in thi^bSok. Government does * 
not operate on a profit. basis , arid the source of its irrcome is 
not very elastic'. Therefore, what is reasonable compensation 
is often determined by the* .fixed supply of tax revenues. 
A good day's work from each employee . Management will normally 
try to protect' its position that it expects a full day of 
quality labor from each employee. Consequently', the Union can 
expect' resistance on any proposal wliich might diminish the 
amount'of quality of work from employees. 

Retention of its sovereign powers . School boards, 'city councils, 
and other similar legislative bodies will not give up easily 
their right and obligations to deliver services to the public. 
Therefore, the legislative body^must negotiate a^labor contract* 
which does not erode ils sovereign powers. ; 
Retention of its right to direct the workforce , this issue has^ 
been "discussed at some length earlier ,in this book under the 
topic of the scope of bargaining. Nevertheless, it should be 
reiterated here .that management can be expected tq^negotiate 
' seriously at" the bargaining table in order to'retain its power 
to give direction to its employees. ^ 
Peaceful and constru'ctive employee relations . Through the 
collective bargaining process, the legislative body will hope 
to achieve a' productive relationship with Its employees. After 
all, this is the rtiajor purpose of collective bargaining, 
fjanagement has every^ rlqht to*expect that once an agreement 
Is reached^, and that once a grievance procedure is agreed to, 
the employees will, cofnmit.tliemsel ves to their work, and to the 
directions of their Supervisors. ^ 
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3. ^ Get dear authority 

Effective negotiations require that each negotiator have the authority 
to reach an eventual tentative agreement which he will recommend to his 
principals. >ything less sir^y forces the negotiation^ process^ to by- 
pass the rfegotiators.^ Should this be the case, there would be no need 
to identify negotiators for either side. Under such a situation, it is 
likely that no agreement would ever be reached. 

Most experienced ind professional negotiators prefer to have general 
rather than specific cJirection from their constituents.^ A negotiator's 
hands are tied if he is under specific instructions for each issue to be 
negotiated. The very nature of labor negotiations requires that each ^ 
party be somewhat flexible in order to compromise ^nd make adjustments - 
to reach an accommodation. Many uhions who have implicit trust in their 
spokesin simply give instructions to "get ihe best deal possible." ^ 
Many employers instruct their negotiator to do the same. However, 
because of the sovereignty factor (discussed elsewhere in this book), 
a governing body of a governmental unit is more likely to be specific 
with its negotiator than is the case with^the union. 

owever, it is not uncommon for a governing body to generalize its 
directions to its'chi^ spokesman at the bargaining table. Sometimes 
it\will instruct the negotiator to: 

/ Stay within the total amount of money, authorized 
. Protect' the policy-making powers of the^governing body 
. Assure a good day's work for a good day's pay 
^ Protect the right of the executive branch to direct the work- 
•fiorce, and 
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. Assure that the labor contract will provide a reasonable degree 

of labor peace ^ 
^GiVen such general directions as these, an experienced and competent 
negotiator can move ahead and bring back an agreement which, in most 
cases, stiould be approved by the gov^ning body* 

As stated earlier, negotiations is an executive function* The policy 
makers who make the final decision regarding the labor contract stiould 
not be personally involved in the bargaining process* Under this concept, 
each pegotiating team is^given certain guidelines by its governing body* 
Each team is then free to negotiate within these guidelines* If no agree- 
ment can be reached within these parameters, then the teams must go back 
to their principals for further -direction. 

AlthougNfeach negotiator should vieW his or her opposite as being 
the chief and exclusive spokesman for that group, with full authority to 
enter into an agreement, there are times when it is to the advantagej)f 
thef^egotiator not to have full authority. The absence of authority to 
enter into an ag»?eement on certain issues provides time and opportunity 
to analyze certain situations*. By the same token ,^ the absence of complete 
authority for the negotiator is "of advantage to the governing bodies^f-^ 
both s.ides* Withholdyig some authority forces critical issues to come 
back to the governing bodies for consideration. Such practice not only 
provides needed flexibility, but also provides protection against 
unreasonable or unacceptable concessions. 

Labor negotiations is a process whereby representatives of employees 
meet with the representatives of the employer in-order to reach an agree- 
ment on employee relations* In order for the process to work, both 
parties must have an exclusive spokesperson with the power and authority 
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to enter into a tentative agreement. If either party lacks such a 
^spokesperson, the process of negotiations becomes a farce. Although 
this is a common problem with groups new to labor negotiations,. it is 
a flaw that cannot be tolerated for any protracted period of time. 

When such a flaw Is faced in negotiations, it is sometimes 
necessary to chide theSrck^rsary for the failure to be fully clothed in 
all necessary authority to negotiate. In some extreme cases, it may 
be advisable to communicate directly with his principals in order to 
be sure that the complaint is clearly registered. ^ ^ 

The rule that both negotiators must have the power to negotiate 
is so basic that it is sometimes overlooljed. The city council or^union 
that sends a negotiator to do an errand boy's job is asking for deserved 
chaos. The negotiations process simply cannot function unless each 
negotiator has the total wherewithal necessary to reach a tentative 
agreement* wfVich can be recommended for ratification. 

4. Anticipate union tactics 

Labor negotiations are not always a gentlemanly process of labor 
and management presenting their respective proposals aod counter- 
proposals, resulting in an attempt to achieve an amicable and mutual 
accommodation. Sometimes* tactics are 'used other than persuasion 
through the^presentation of facts. Sometimes tactics are employed to 
generate fear and discomfort in an effort to cause the opposing party 
to take action which otherwise might not be taken. 

In dealing with pressure tactics, two fundamental rules should 

• 4 ^ 

be noted: 

a. Fear is used as a negotiations tactic in lieu of ^taking actual 
adverse action. Fear i^a more useful tactic, in that it is 

2'J4 . 
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often more effective than the actual act and is al-ways less 
expensive than the' actual act. For example, the threat of 
. scattered use of sick leave is more likely to induce manage- 
ment ,to take action desired by the union than the actual 
implementation of scattered use of sick leave. Wha^^eas the 
threat, of scattered use of sick leave conjures up all sorts 
of terrible consequences (the imagination does wonders when 
frightened), the actual use of scattered sicV leave would 
likely be handled routinely by management. Certainly, the 
threat of such an .act is less expensive to the union than the 
actual act itself. ^ 

b. Assuming a reasonable and fair position has been taken in 

J 

negotiations, there should be no capitulation as the result 
of harmful acts or the threat of harmful acts. To capitulate 
under such conditions would teach the opponent that threats 
and hostile acts are a legitimate part of labor negotiations. 

With these rules in mind, here are sdme of the pressure tactics 
used by unions^nd what can be done about them. 

a. The use of end-runs . Occasionally, the spokesman for the union 
will attempt to negotiate with persons other than the counter- 
part on the management team. This tactw is, usually used to 
force the management spokesman to make a concession which he 
would not make otherwise. Attempts to bypass the opposing 
negotiator are often referred to as "end-runs." In the public ^ 
sector there are many end-runs which a union might attempt: 
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(1) There are end-runs to the governing body. Such end-runs are 
usually accomplished by simultaneous conmunication to al] 
members of the governing body, through the use of the mail 
service or by telephone, or by representatives of the union 
^pearing before an official meeting of the governing body. 

*^*jThis approach is used to convince the governing body that 
it should instruct its negotiator to change his position. 
In such carses, the governing body should simply refer 
such matters back to the bargaining table, and then 
quietly investigate to determine if there should be a 
change in directions given to the negotiator. 

(2) There are end-runs to individual members of the governing 
body. Usually, this occurs when the union has an ally on 
the governing body or where there is a "weak sister" on 
the governing council. Such contacts are made in order 
to disunite the governing body, since a divided governing 
body canXje manipulated more easily than one that is 
strongly united. 

(3) There are end-runs to the chief executive of the agency. 
Such contacts are made in order to undermine the support 
of management's chief negotiator. By instilling doubt in 
the mind of the chief executive, the first step has been 
taken to erode the strength of management's spokesman in 
labor relations. Although chief executives generally 
should refuse to speak with the union about negotiable 
topics, there are times when there may be no choice. In 
such situations, the chief executive (or superintendent of 
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schools) should listen to the union and then discuss the 
matter privately with the management negotiator. However, 
the chief executive always should make it clear that the 
chief spokesman speaks for the agency. 

(4) End-runs are made to the specific clientele served by the 
agency. For example, public school teachers frequently 
attempt to contact parents during the process of negotia- 
tions in order to induce the parents to contact the school 
board. This tactic is. designed to result in the school 
board advising the superintendent to give new directions to 
the 'negotiations through instructions to the chief nego- 
tiator. When such end-runs are used by the union, the 
governing body should attempt to make clear the fact that 
all negotiations tcike place between^he authorized parties. 
If the situation warrants further action, however, the 
g^erning body should respond with appropriate counter 
measures. 

(5) There are end-runs to the public at large* These end-runs, 
are designed to generate public support for a position taken 

i 

by the union* To the extent possible, such actions should 
be prohibited by mutual agreement prior to the beginning of 
negotiations* Where this has not been the case, management 
should. determine to what extent and in what fashion such 
public relations campaigns by the union should be countered* 

(6) There are end-runs to specific members of the management 
team. For example, it is not uncommon for union members to 
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attempt to influence their job supervisors during negotia- 
tions. To minimize any harm which might come frofti such 
potential acts, management shgiild: 

(a) Inform all nfemberSr of the management team that they 
are not to engage in conversation with employees on 
matters. under negotiations,* and 

(b) Have a prior' understanding with the ixiion that such 
tactics will not be engaged in. ^ 

Picketing , Frequently during negotiations jor during a strike, 
members of the union will station themselves outside of the 
workplace, particularly the central workplace, and often 
carrying signs * to demonstrate, to protest, or to keep nonunion 
members from entering tfTe workplade--and to generally intimi- 
date management into taking some action desired by the union. 
Picketing is a common occurrence in collective bargaining, 
and should not cause overreaction. Although there are many 
forms of f)icketing and no one management response is appro- 
priate, certain^actions should be taken during picketing: 

(1) The pqlice should be alerted that picketing is taking 
place, since picket lines can sometimes create disturbances 
and interfere with the rights of the public and non- 
picketers, 

(2) The right of entry and egress to agency premises must be 
kept open and safe> 

(3) Management team members should not attempt to communicate 
with employees on the picket line regarding matters ynder 
negotiations >^ 
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(4) Nonpicketing employees should be encouraged to have no 
contact with those on the picket line,. 

(5) All niegal acts should be noled and reported to t)he 
appropriate authorities. 

Slowdowns . A well-disctplined union is able to use the tactic, 
of escalated force during negptiations. This is an orderly 
process of escalated ^threats and hostile acts until an objec- 
tive is achieved. For example, many unions are hesitant to 
engage in a strike for many obvious reasons. Frequently, the 
use of lesser force, is preferable*, .such as a concerted slow- 
down at the works,ite. Such a tactic is designed to intimidate 
and harm tbe employer while* posing '1 ittle threat or harm to 
the employees. In slowdowns, a wise ynion will usually advise 
its members as to how to, lessen their work, but»within agency 
permissible limits. In other words, employees are advised to 
"work to the rule," and.no more. This tactic deprives the 
employer of vital services which employees regularly give 

beyond the actual requirertlent of the job, and causes confusion 
♦ 

on the job. It is/^'the union's hope that the lactic- wi^fl 
result in management making-a concession at the bargaining 
table. Incidentally, the opposite of a "slowdown" is a "speed- 
up." Police unions have made this tactic well-known by 
encouraging officers to issue as many traffic tickets as 
legally possibl-e. 



0 

2'J'3 



198 

Although no one rule should be followed in responding to slow- 
downs, the following suggestions apply generally: 

(1) If the slowdown is not causing serious harm, it should be 
ignored > 

(2) If the slowdown is resulting in violation of agency rules, 
^ appropriate disciplinary actions should be taken, 

(3) If the slowdown is inflicrting harm on the agency, but no 
violation of any rule has taken place, the agency should 
undertake appropriate negotiations and/ar employee rela- 
tions strategy to* correct the situation. 

Charges of unfair labor practices . In the experience of the 
author, most union allegations of unfair labor practices are 
only threats designed to intimidate the employer into making 
some concession. Even when such' charges are actually filed, 
most of them are resolved before a hearing is held or an order 
is Issued. And even when a hearing is held on a charge and a 
decision is made, management has a better than 50 percent 
chance to win. But even if management loses the case, the worst 
so-lution is usually to stop something that management can 
afford to stop. 

More about this topic is discussed yf] the section^dealing with 
unfair labor practices. Therefore, for purposes of brevity, 
suf'fice it to suggest that certain points should be noted when 
faced with a charge of unfair labor practices: 
(1) The charge 1s usually only a threat, and should be dealt 
• with as suchv, 

» * <. 
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(2) Get expert advice from an attorney or competent consultants 
' i| necessary. 

(3) If convinced that you are^ innocent, do not concede. 

(4) Find an unfair labor practice being committed by the union 
. and charge the union with coirmitting an unfair labor 

practice. If such an unfair practice cannot be found, get 
tough at the bargaining table. 

(5) If management does not want to negotiate. on a certain issue 
and considers that issue a nol^andatory topic, management 
"should refuse to bargain. If charged with an unfair labor 
practice, management should take its case to the.appro- 
prial^ reviewing body and give its best defense. 

Walkouts . One of the many, steps included in the use of "esca- 
lated force" is the "walkout." A walkout occurs when the 
union negotiations team a^bruptly exits from the negotiations 
room upon a prearranged signal. The tactic is used to imply 
to management that the "union team is so_ irritated that it can 
no longer face the management team and must therefore terminate 
negotiations to find a more effective way to convince manage- 
ment to accept certain union demands. To the novice manage- 
ment team, the first such experience with a walkout usually 
leaves the management team stunned and disoriented, and 
therefore vulnerable to making unwise concessions. 
Under normal circumstances a walkout is something to be tolerated. 
The be|t approach is to be sure that the union is infornfed prior 
- to leaving the room that management is willing to remain for 
further discussion. The next day, or soon thereafter, the union 

21i 
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should be. communicated with by expressi(Rg a willingness to 
continue with negotiations. Sometimes a small "face' saving" 
gesture can be made to entice the union to return. For 
specific suggestions on how td deal with such a tactic, see 
the section which discusses how-to deal with temporary dead- 
locks. 

- • 

Marathon Meetings . A popular but mythical view of labor 
negotiations envisions* several 24-hour meetings. Some unions 
do try to engage management in marathon meetings with the hope 
that fatigue will bring about an increased inclination of the 
management team to make concessions wanted by the union. The 
tactic does work occasionally, and management should be aware 
of the purpose of such marathon meetings. 
The best way to avoid marathon meetings is to establish a 
mutually agreeable schedule of meetings of a specified duVa- 
tion, allowing sufficient time to conduct reasonable negotia- 
tions on all issues. Should a marathon meeting become necessary 
despite such planning, the management team should be aware of 
the pitfalls of such meetings and prepare accordingly. Should 
the managament team find itself being pressured into trying 
to resolve an issue before it is ready, every effort should 
be made to table that issue until a later date. Should some 
"Immutable deadline be faced) with insufficient time available 
to reach. a total agreement free of intimidating pressure, it 
might be better for the unresolved issues to be dealt with 
through an appropriate impasse procedure. 
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Frequent> Meetings . One tactic employed by unions involves 
engaging/management in frequent negotiations sessions far in 
excess of what gqpd faith bargaining would call for. The 
purpose of engaging management in. an excess number of meetings 
is to create a psycholo'^al attitude on the part of manage- 
ment teain members which makes them vulnerable to allowing con- ^ 
cession^ sought by the union. Frequent and prolonged meetings 
can tire participants, weakening their will to resist tempting 
concessions, and causing a general disorientation which can 
lead tt) errors* in judgment at the bargaining table. 
Temper Tantrums . Eventually, each negotiator will encounter 
a negotiations session where the opposing spokesman displays 
excessive temper. Although such displays are sometimes a 
sincere' expression of frustration, often they are a rehearsed 
demonstration designed to frighten the opposing team into 
making a concession. Such temper tantrums indicate to the 
.opponent that unless the desired concession is made, management 
Will have to suffer with a hostile team at the bargaining table. 
There are various ways to handle such antics at the bargaining 
tables and they are discussed elsewhere in this book. 
Espionage . Negotiations routinely require that the negotiator 
.not reveal certain informatipn to the opponent. For example, no 
competent negotiator would -announce at the outset of negotia- 
tions the maximum salary that will be agreed to. The fact is 
reserved for a final offer which hopefully wraps up an entire 
labor contract. 

Although there are proper and ethical ways to obtain such 
information through the bargaining process, there are cases on 
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record where the parties have engaged in outright* espionage. 
Here are some points to consider in protecting the confiden- 
tiality of negotiations: 

(1) All hegoationsr notes and documents of all team members 
'should be kept under security,^ This means, among other 

things, that negotiations notes .should not be Teft i^ the 
negotiations room, nor should vital notes be d^iscarded in 
the trash, where they mTght be picked up by members of 
the opposing te.am. 

(2) Telephone conversations regarding negotiations* should be 
carefully guarded. 

(3) Only designated persons (the chief spokesman, the chie^ 
executive, the governing bo4y, etc) should knQW the final 
settlement point on each issue, 

(4) All persons having contact with management '^s position on 
matters under negotiations, including secretaries, should 
be admonished riot to discuss anything regarding negotia- 

' tions with other staff members. 
Despite good efforts, however, "leaks" in confidentiality do 
occur. When there is evidence of such breaches, every effort 
should be made to identify the source, and in the meantime,, 
the circle of confidantes should be narrovled. Most ^ranches 
in confidentiality occur in one of three places--the governing 
body, the chief executive, or a •member of the negotiating team. 
In most .cases, such breaks are unintentional, bitt in some* cases 
they are intentional Usually, the negotiating team can be 
controlled, and if th^re is a disloyal member, that person can 
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ususLlTy be identified through certain measures. Seldom is 
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the chief executive-involved in releasing confidential informa- 




* 


tion, but it has been known to happen. 






Surprisingly, most intentfonal breaches of confidentiality 






originate within the governing body. Usu^illy, the motive for 






such unethical actions steems to be political in nature. In 






such cases the member of the governing body releases confiden- ^ 






tial info>:mation to the union in order to curry favor with 






the union, and thus gain the votes of the public employees 






tjirough uillon endorsements. 






When there is a leak on the governing body, there are several 
ways to finesse it: 






(1) Get all instructions from the governing body by individual 






communication. 


f 




(2) Have all negotiations communications go to a committee of 
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the governing 'body. 






, (3) Have the go^verning body authorize the chief executive to 






give overall ^directions to negotiations. 






(4) Have the governing body give very broad guidelines to the 






chief negotiator. 






k- Consortium Bargaining* Beqinninq around 1970, the-Michiqan 

« 
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Education Association, the state's organization of public 

school tecichers, helped several local school districts to join 

^ > • 






together into one. coordinated bargaining coalition* Although 






• 

each local school district still bargained separately, the 






local teacher associations in those districts met regularly 






together to play overall negotiations. strategies. Since then, 
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this approach to barqaininq by public sector yiions has spread 
to other areas. 

Under the Michigan approach, locals within a county elect 
representatives to a Multi-Area Bargaining Organization (MABO), 
which then becomes the exclusive bargaining agent for all 
locals. By 1981, there were at least thirty-three MABOs in 
Michigan. 

In response to consortium bargaining by unions, a number of 
governmental agencies, particularly school boards, have joined 
together on an informal basis to share their experiences and 
establish certain informal "guidelines" for negotiations. The 
author has been involved in the establishment of several such 
organizations (in two cases on a state-wide basis), and has 
found them to be extremely effective. 

4 

Media Events . One, of the many techniques employed by organized 
public employees to strengthen their position at the bargaining 
table is to get the public's attiention through use of the 
media, using both paid announcements and prgss releases. This 
technique should be neutralized, if possible, by prior agree- 
ment that no press releases will be made during negotiations, 
except by mutual agreement. If that is not possible, then 
each use of the media by the union must be evaluated on its 
individual merits and responded to accordingly. 
Other Pressure Tactics . Remember, all pressure tactics are 
designed to cause the opposing team to take action (or to. stop 
taking action) which it would not take if not for the pressure 
tactics. This is an important rule to remem|)er, because if 
you can stand the pressure, no concession need be made. Also, 

2^6 
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keep in mind that employees have more to gain under peace 

than*under warfare. In other words, there is a limit beyond 

which union militancy becomes unproductive. 

Some of the other pressure tactics employed by unions are: 

(1) Hot Lines , "Hot lines" are special telephone numbers 
estat)lished by the union in order to receive communications 
from employees and the citizens who may have information 

to communicate to the union. 

(2) Demonstrations and mass meetings . Mass gatherings of 
employees are a step in the planned escalation of tensions. 
Mass gatherings of employees conjure. up in the minds of 

% management the nightmare of hoardes of crazed employees 
descending upon supervisors. Such meetings provide good 
press for the media, but usually have limited in^pact in 
the long run. Such mee^tings are also designed to unite 
the forces, but sometimes serve to divide the rank and file. 

(3) Artificial deadlines . Unions wil If occasionally try to 
impose some deadli^ by which management must take certain 
action, "or else." The "or else" is usually a threat to 
have a mass meeting,^ or a threat to take a vote to censure 
management, or some similar threat, ^ch deadlines a-re 
usually artificial, and are one more step in the escala- 
tion of tensions. 

5. Organize a good negotiating team 

Labor negotiations require coordinated team effort. Naturally, 
the chief spokesman is a critical factor in the outcome of negotiations. 
However, the spokesman's effectiveness can be improved materially by 

ERiC 2' 7 



^ 206 

the support of a properly selected and organized team. Some of the 
considerations in organizing a good team are: 

a. Each team member shoi^ld be committed and loyal to the cause of 
his or her organization. Whether management or union, all 
members must believe in the value of their contribution to the 
process of negotiations. Neither management nor labor can 
tolerate a team member who cannot be trusted to reflect the 
best interests of the group the member represents. This is not 
to suggest that either party should choose extremists. Hotheads 
and radicals on either side only serve to drive th"e parties 
apart. 

b. Each team should have some expertise to offer. On the manage- 
. ment side there is usually a need for an expert in financial 

matters, an expert in personnel, and a good administrative 
general! St. On the union side there are similar needs. Each 
member, regardless of his field of expertise, however, should 
expect to be called upon to perform research on any matter 
which may be the subject of negotiations. 

c. The effectiveness of the collective bargaining process can be 
influenced by the knowledge and skills of the .participants. 
Therefore, each team member should be provided appropriate 
training. Such training should include not-only practicum 
experiences under the tutelage of competent instructors, but 
in-depth reading on matters pertinent to the process of Ubor 
negotiations. 

d. In addition to each team member being selected on the basis of 
expertise in a given area, each team member should be ass,igned 
a role as a functionary of the team, as noted below. 

" 2L8 
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0) Recorder . For example, each team needs someone to keep 
the official record for the team. The recorder should be 
responsible for an accurate sunwary of what transpired in 
negotiations, as well as an exact recording of tentative 

. ' agreement-. i 

(2) Observer . One person on the team should serve as an 
^observer and listener. The process of negotiations requires 
that each party listen carefully to what the other party is 
s^iying. Observation of the actions on the othe^ side of 
the table is also impoy^tant. Since both the chief spokes- 
man anjj recorder are frequently distracted by their own 
dgties> it is important that someone else on the team be 
free to devote full attention to matters which might other- 
wise go unnoticed, 

(3) Researcher , Each bargaining team should have a researcher. 
No matter how much advance preparation is made for negotia- 
tions, new questions and problems arise during the process 
of negotiatiojis. The positions of the parties change 

, constantly. Therefore, someone must be responsible for ^ 

collection of data and information for the next meeting. 

This, is not to suggest that there can be only one researcher. 

It might be' necessary to have several. Which leads to the 

next consideration— that of team size. 
General w speaking, labor negotiations require at least three 
team membei^s^nd no more than five members. As described above, 
*at least three members are needed just to get the basic job done, 

: .213 • • 
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When more than five are used at the table, discipline becomes 

more difficult. Some members become bored and team spirit can 

be harmed. 

Members of the governing body generally should not serve on the 
negotiations team. In other words, the persons who actually, 
have the authority to corvaummate a final agreement should not 
participate in the negotiating process. Each party can strengthen 
its position by delegating negotiations to a team. Under such ap 
arrangement, the t^am is given guidelines and limits on its 
authority. 

This concept of delegation is more applicable to management than 
to the union. In most instances of public sector collective 
bargaining, ain impasse in contract negotiations is finally sub- 
mitted to the governing body; that is, the school board or 
city council, for example. Normally, this is done via the 
recommendations of a fact-finding panel, which conducts a hear- 
ing between the negotiating parties anJ'Thfn makea an advisory 
report to the two parties. If there is no agreement as a 
result of the recoirmendations to the panel, the governing body 
normally renders the final decision on what shall be the compen- 
sation', benefits, and working conditions of employees. 
Under this procedure, it is very important that the governing 
body of the governmental jurisdiction refrain from putting 
itself in an adversary position. If it is to protect its 
sovereign and impartial nature, the governing body should not 
be involved directly in the negotiation process. Employees cannot 
be expected to view a city council member as impartial one day and 
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legislator the next day. Once a member of the governing body 
has participated in negotiations on behalf of ii^^agement, there 
is likelihood .that the member has harmed his or her ability to 
act in an impartial manner. 

There are instances when it may not be practical to adhere to 
' ' this admonition, however. In some very small jurisdictions, 

it is impossible for management to assemble a negotiating team 
wjthout calling upon at least one member of the 'governing body. 
In such cases, it should be made clear that the member is 
serving as a cormittee member of the negotiating team and not as a 
^ member pf the governing body. Although such a distinction may 
appear to be difficult, it is a distinction which must be made 
clear to both parties. 

Select a Good Negotiator 

The-fi££e<ifldveness of labor negotiations is largely determined by 
the quality of tVje chief spokesman. Therefore, only fully-qualified 
persons should be selected. Although most unions and large governmental 
bodies have available excellent negotiators on their staffs, the use of 
outside independent professional negotiators should be considered 
seriously by those who do not have such a professional on the staff. 

Some unions, and many governmental agencies are too small to employ 
a full-time labor relations specialist. In such situations an outside 
specialist should be retained part time on a consulting basis just to 
handle negotiations and provide needed consultation. Such an arrange- 
ment avoids the inevitable and costly overhead which accompanies 
employment of each new staff member. 
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Regardless of the size of the union or the governmental agency, 
liowever, an independent professional negotiator should be considered for 
a number of reasons: 

a. Although large unions Usually have a cadre of negotiators, 
the same is not true of the typical municipality or school 
district, the typical county, municipality, or school district 
simply does not have the staff to de^^lop an expertise in 
collective bargaining. Experience is a critical factor in 
making a good negotiator. A professional labor Negotiator 

may negotiate ten or more contracts a year. Even in a govern- 
ment aigency which has a futl-time negotiator, it might take 
ten years to accumulate the experience an independent negotiato 
acquires in one year. 

b. An outside professional negotiator can be highly objective 
regarding negotiations issues* . An employee who serves as a 
union spokesman^ or an administrator who serves^ as a managetnent 
spokesman is often exposed to pressures that a profess ion&l 
negotiator is not subject to. For example', the effectiveness 
of some administrators is dependent upon good rapport with 
employees. Service as management's, negotiator can be a real 
threat tQ that eff^ectiveness. Similarly, the effectiveness 

of union , negotiations can be harmed by using employees'as 
spokesmen. Such spokesmen o/ten lack objectivity and become 
emotionally involved in some of the issues under negotiations. 
.Since professi&nal^negotiators^can remain significantly 
detached from the negotiations process, they are highly 
resistant to intimidation. This is an important factor for 
both parties. Although neither par4;y should be intimidated 
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by the other, each should be prepared to handle such tactics 
should they be used. 

c. Complete and accurate information is a prerequisite to effective 
negotiations* Therefore, the chief spokesman must have 

' immediate access to information relevant to subjects under 
negotiations. This cle'arly implies that employee spokesmen 
should come, from the paid union staff or someone employed by • 
a firm which specializes in labor relations. City councils 
and school boards, too, should seek a negotiator having access 
to needed information. Recently, however, particularly among 
school districts, management associations have been formed in 
order to develop an in-house store of useful data. In some 
cases, these associations are hiring spokesmen and consultants. 
•Unions have followed this strategy for many years. 

6. Know the bargaining law 

Before entering into negotiations, both parties should be thoroughly 
familiar with the requirements of the applicable bargaining law. 
Specifically, the following issues should be studied in the bargaining 
law: 

a. What constitutes proper bargaining units, and how are bargaining 
units determined? A bargaining unit is 'a group of employees 
who are covered by the same labor contract. In order to assure 
efficient negotiations, bargaining units must be carefully 
delineated. Although unions often prefer several bargaining 
units, e.g., one for secretaries, one for maintenance p^sonnel , 
one 'for custodial personnel, etc.; generally speaking manage- 
ment is better off with only a few broad bargaining units than 
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with many fractional i zed units. Even though negotiations with 
a broad unit may encompass more comprehensive negotiations 
than with a single narrow unit, one broad uni.t ultimately 
requires less negotiations than would be the case if all 
covered employees were separated into Several separate units. 
Additionally, a broad bargaining unit tends to force the union 
to make more negotiations compromises than would otherwise be 
with several separate units. 

How is recognition and decertification handled? In labor rela- 
tions under a bargaining law unorganized employees may unionize 
and petition for their^union to be their exclusive representa- 
tive for purposes of collective bargaining. When a jnajority of 
^the employees in a given unit no longer support the bargaining 
agent, most bargaining laws provide a process to get rid of 
the agent thr-ough a process of 'decertification. Failure to 
be familiar with those parts of the law which deal with recogni- 
tion and decertification can cause many serious problems for 
management. 

What is the scope of bargaining? One of the major functions of 
labor negotiations is to provide a bilateral opportunity for 
both management and labor to decide the compensation and working 
conditions of employees. Therefore, the law should be examined 
carefully for any language which might expand the scope of 
bargaining beyond that of wages, benefits, and working conditions. 
Frequently, state bargaining laws (as well as the federal order 
governing bargaining in the federal service) contain statements 
apart from the section covering the scope of bargaining which 
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help interpret what the true scope of bargaining was meant to 
^ be. For- example, an extensive definition of management rights 
in the bargaining law might reasonably be inte^^ted to be 
intended to narrow the scope of bargaining. In any case, how- 
ever, all negotiators should be thoroughly familiar with what 
topics are mandatory topics, which topics are permissive, and 
which tdpics are prohibited. Otherwise, topics may be included 
in the labor contract which interferes with the efficient manage- 
ment of the agency. 

d. What happens in the event of an impasse? With only a few 
exceptions, strikes are illegal in the publ ic sector ; therefore, 
there must be some alternative solution to negotiations which 
end in a stalemate. Whether or not the bargaining law provides 
a procedure to resolve a negotiations impasse, both parties 
should have a plan in the event of sucH an impasse. Naturally, 
the plan should provide for some final conclusion to negotia- 
tions. In most cases this means a fin^Kdecision by the 
governing body. • 

e. What is the status of management personnel? An ideal bargaining 
law, from management's point of view^i should deny all management 
personnel the right to organize for the purposes of collective 
bargaining. Furthermore, the definition of what employees are 
"managers" and "supervisors'* should be brbad and generally 
follow the definition of supervisors as contained in the National 
Labor Relations Act. 

f. What constitutes an unfair labor practice? Some state laws 
define what fs accept^ible and unacceptable bargaining practices. 
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Such provisions are placed ih the law to help assure that the 

collective bargaining process is carried out according. to 

proper rules. If found guilty of an unfair labor practice, 

the offending 'psrty can be required by law to correct its 

actions, and in some cases, make amends. Although an emp1x)yer 
t 

should not be deterred from taking proper action at the bargain- 
ing table due to, fear that a charge of unfair labor practice , 
win be lodged, the employer should be aware of what are 
unfair practices and avoid them in the negotiations process. 
What is the law regarding strikes by public employees? As 
stated earlier, strikes by public employees are generally 
illegal. However, no employer should automatically assume that 
a legal prohlbitioVi against strikes will necessarily stop them. 
Consequently, no employer should enter Into labor negotiations 
wi^th an employee union without a strike plan in reserve. 
What are the "management rights" of the employer? All 
employers, whether public or private, must retain the right to 
manage. In all commercial and public service organizations 
somebody must make decisions in order to run the operation. 
The absence of tf^e. right (and obligation) to make decisions 
can result only in chaos. In almost all cases, the rights, 
powers, and duties of school boards^ county boards, city 
mayors, state agencies, governors, and federal agencies are 
speTled out in the laws which brought these bodies into exist- 
ence. The management negotiator should be familiar with these 
laws, particularly those sections which deal with the rights of 
the qoverning body to govern. Failure to protect the 
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fundamental right and obligation of government to govern results 
in the erosion of decl'siop making, which in turn , is harmful to 
efficient public servic-e. . 

What provision is made in the statp bargaining law for resolu- 
tion of grievances? The definition of a '.'grievance" and the. 
manner by which grievances are resolved are important issues in. 
labor relations. Ideally, these fnatters should be lef,t to be ^ 
negotiated by the parties at the bargaining table. However, 
in some state laws, grievances and their methods of resolution 
are defined in the statute. In such cases, both negotiators 
should be fully aware of such provisions, since they affect 
greatly the nature of negotiations. 

Does the bargaining law synchronize the bargaining cycle with 
the agency budget cycle? A number of state bargaining laws 
are written in such a way that the bargaining process is riot 
coordinated with th^ budget cycle of the local government 
agency. For example, in a number of states, the local school 
board or governing body is still engaged jn bargaining after a 
budget has been submitted for approval, and in some cases even 
after a budget has been adopted. Such lack of coordination 
usually creates unnecessary confusion between the parties. 
Ideally, negotiations should take place while the budg'et is 
under consideration, and negotiations should be completed prior 
to the final submission o"f the budget or the final adoption of 
the budget. 

I 

227 . 



IX. AFTER NEGOTIATIONS BEGIN 

Once negotiations begin, there area' number of rule^ which should 
be followed. Although the book Bargaining Tactics contains over 300 
suggested bargaining tactics, from those 300 tactics the- author has 
selected ten which he considers *to be of overriding importance. The 
ten imperative rules are: 

A. Have an overall negotiations plan 

B. Develop ground rules 

C. Identify critical issues 
0' Control the emotional tone j 
E. Use Quid Pro Quo ' 4 
F- Avoid rapid negotiations ^ 
6. Understand the issue 
H. Keep negotiations confidential 

Do not threaten 
J- \Prepare language carefully 

A. Have an Overall Ne gotiations. I^lan 

If the objectives of the parties are to t>e achieved through negotia 
tions, each party must have a strategy plan. Neither,party should enter 
^~-^into negotiations without such a plan; otherwise, the effectiveness of 
negotiations will not be maximized. In establishing a negotiations plan 
the following should be considered. 

* 

1 
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f , ) Identtficati'on of critical issues 

Every set of labor negotiations has only a few overri'ding issues. 
tRe public sector, the amount of money available for salary increases 
is oftefi somewhat fixed. In many instances, the employer would give a 
salary increase even without the pressure of negotiations. Therefore, 
the employees frequently view other issues as more important than 
salary. For example, the social worker may consider case load to be the 
number one priority. The sanitation worker may consider route length a 
key issue. Whatever the job area may be, however, there are only 
certain key issues. A skilled negotiator will identify these issues 
and plan accordingly. 



2. Identification of deadlines 

In order to m^e negotiations effective, certain deadlines must be 

• set. For example, if sufficient time is to be allotted for negotiations, 
the beginning date should be set far in advance. By the same token, 

• the endiVig date for negotiations must be set' early enough to assure that 
negotiations have a chance to influence the governing body before it 

. makes final budget decisions which might affect salaries and compensable 
benefits. 
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3. The possibility of an impasse 

In the public sector, where there is often no legal right to strike, 
. negotiations impasses are common. Therefore, each party should accept 
the reality that a negotiations impasse is very likely. Consequently, 
each party should plan a contingency strategy in the event that an 
impasse is reached. The union will explore what tactics it will employ 
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to persuade management to change its positiorj^ and management would be 
well-advis^ to prepare contingency plans in the event of concerted 
action from the employees* In other words, management should have a 
stroke plan. 

^. Adequate information and data 

In order to back up a given negotiations plan, each party must have 
complete and accurate data, pertaining not only to the negotiations 
issues, but to the legal rights of the parties with respect to the process 
of negotiations. Specifically, each party should be aware of what actions 
constitute unfair labor practices. In labor negotiations, the record is 
replete with either party taking a negotiations position which has not 
been substantiated by adequate research. If management expects to pre- . 
vail in its refusal to bargain on an issue, then there myii be a complete 
case built. If the union expects to make a strike effective, it must 
be prepared to deal with the legal complexities which inevitably arise. 

5* Communications ' ' ' 

Negotiations^i-^ne process of communications. If negotiations are 
to be effective, each party must insider its communications strategy. 
Management's team will need to communicate with the governing bocly. The 
union team will need to communicate with its membeirs. Both parties will 
often vie for the support of the public. And, in some cases, both - 
parties will try'to bypass the exclusive spokesman and communicate 
directly with principals. 

Negotiations is also a struggle to determine who shall control the 
loyalty of the workforce* The outcome of this struggle is dependent in 
large measure on the ability of the parties to communicate persuasively. 

. * 230 
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B. Develop Ground Rules for Negotiations 
To enhance the effectiveness-of negotiations, the two negotiators 
should have certain understandings regarding how negotiations shall be 
conducted. Some of these understandings eventually will find their way 
into the labor contract. Some will remain verbal understandn'ngs. There 

will be some procedural matters upon which the parties will never agree. 

r 

While some procedural matters (determination of the bargaining unit, 
for example) are often provided for in the bargaining law, there are 
many issues (such as press releases) which the parties must resolve 
voluntarily between themselves. Before entering into negotiations, the 
following questions should be considered in the development of ground 
rules. 

# 

1 . Who is in the bargaining unit? 

This question should be resolved in order to assure that negotiations 
cover the right grqup of employees and to ensure that the rights of 
persons not in--a-given b^irgaining unit are protected. There are a number 
of reliable sources which may be consulted by those who wish further 
information concerning unit determination. 

2. What organization Shall represent the 
^mployees and how is it selected? 

Not only should the composition of the bargaining urjit be clearly 
defined, but both parties must be sure that the organization repre- 
senting those employees in the bargai^ning unit is legitimate. Negotia- 
tors for both, sides should familiarize themselves with the areas of 
how to conduct bargaining elections, certify a*nd decertify agents, etc. 
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3. How will negotiations be opened? 

Normally, negotiations should begin with a complete proposal from 
the union. This proposal should be typed in double space on 8i" x 11" 
paper with each line numbered. The double spacing allows for changes, 
while the numbers on the margin assist in locating language under 
discussion. Each page shj^W be nunjbered. When such a proposal is pre- 
sented, there should be some understanding as to when management will 
respond. Of course, management will need sufficient time to study the 
proposals, just as the union needs time to prepare its proposals. 

* 

4. What is the time frame for negotiations? 

There must be enough time to reach an agreement. Therefore, there 
should be an agreement on when negotiations are to begin and a good date 
for their conclusion. Otherwise, time compression will, do its work on 
both parties. 

5. How shall the public be kept informed? 

Negotiations frequently work best when authorized spokesmen 
exclusively meet together to carry on Negotiations in private. Press 
releases can be made, but they should be released by mutual consent.^ 
If this is not the case, it is too easy for each party to say something 
/^iFTIcly which offends the other, resulting in increased difficulty in 
negotiations.. 

Sometimes a union will release its proposals to the public> This 
normally is not a wise practice^ for either party. Frequently, the public 
does not understand that the union proposals are a starting point for 
bargaining an!t therefore can easily view the proposals as unreasonable, 
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thus damaging public support of the union. Also, public releases can 
harden the positions of "tfle^^iegi^^ and make reaching an 

agreement more .difficuTt thajt necessary. In states where "sunshine" or 
public bargafning laws are required, the parties must live with this 
.additional hards'hip. . 

6, What infornfiatioh shall be exchanged? ^ 

In* order to* negotiate properly, both parties must have access to 
information from the .other side. This need is more pronounced for the 
union', since it is-' the moving. party. Both parties should be cooperative* 
in fulfilling thislneed; However, each side has certain information 
Which it has a. right not to sh^re, and this is a matter for each 
tp-decide. . Although the decision is usually more difficult for manage- 
ment, generally speaking, management should provide whatever information 
is public and aiyailable. * Naturally, management is not rdquirec^ to'under- 
take. research for the union. ' • . 

7., What happens tf an impasseyis reached? 

• The resolution of impasses is usually coyej^ed in some detail by the 
applicable bargaining fiaw. . 

8. How is the final negotiated docu- \ 
ment made of ficial? 

Jn order' to avoid any last-minute misundelr'^tandings which might 
impair 'negotiations,, therjs should be an agreement on the manner by which 
the proposed contract is adopted. Normally, thfe union presents the 
{y'oposed agreement to its members first. Assuming ratifi<;dtion by the 
meftibers; the. document is then presented for approval and appropriate 
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action to the governing body of the governmental unit, for example, the 
school board. 

These are only some of the questions which must be answered prior 
to entering into negotiations. Others will also arise as the parties 
expand the process of negotiations". % 

C. Identify Critical Issues 
Most labor negotiations, in the final analysis, boil down to a few 
critical issues. Some examples of such critical issues are: 

1. Salaries 

2. Job Security 

3. Union Security 

4. Binding Arbitration of Grievances 

5. Work Loads 

6. Compensable Benefits ^ 

Although many other subjects can become critical issues in negotia- 
tions, most impasses resolve around those listed above. Never assume, 
however, that you know what the critical issues are from the other ^ 
person^s p6int of view. The real critical issues are those left over 
at the ead. They are the issues that neither party will concede easily. 

The identification of critical issues can be a real advanta^ in 
negotiations. Such identification helps plan strategies. It can avoid 
labor strife and enhance the quid pro quo process. 

If you know your own priority of issues, you can plan a straf^y 
which will help assure that maximum benefits are achieved through the-"" 
negotiations process. For example, if management knows that a good 
salary increase is the top priority item for the union, management c^n 
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use its salary offer as leverage to get its way on many other issues. 
If the union knows that management will try to avoid a strike at any 
cost, then the union should be able to extract many concessions based 
on this knowledge. ♦ 

The identification of critical issues can, under proper conditions, 
help to avoid unnecessary labor strife. For example, a school board may 
not recognize the importance of class size to teachers. And since class 
size is not normally a mandatory topic of bargaining, the school board 
might simply refuse to discuss the matter or express any concern for the 
size of classes. This attitudq is a mistake. Class size is an important 
Jssue to teachers, and a^ school board must give attention to that concern. 
This. is not to say that the school board must negotiate the size of 
classes. It does mean, however, that a school board should, through 
various methods, show its concern for class size and give some indication 
that it is attempting to provide optimum-numbers of students in each class 
Failure to take such action can only result in unnecessary morale problems 
within faculty. 

D. Control the Emotional Tone of Negotiations 
Throughout this book, specific suggestions have been made that are 
designed to enhance the negotiations process. One suggestion that can- 
not be overemphasized*^ is that if negotiations are to proceed smoothly, 
there must be a wholesome emotional tone. If the parties are distracted 
by degenerative emotions such as anger and hostility^ negotiations will 
continue under a heavy burden. Following are some simple suggestions to 
.establish a productive emotional environment for negotiations. 
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a. Da not use profanity, except in extreme cases. Even then, the 
choice of words should be the mildest of profanities possible 
to express the needed emotion. As a matter of fact, all coarse 
language, including obscenities, lewd references, and similar 
language should be avoided. Too many persons are offended by 
such language, especially in a business setting such as the 
negotia'tions table. There is a myth that hard negotiations ar^- 

^ accompanied by tough language. This is not the case, except 
in unusual settings. 

b. Avoid the use of insults, either ad hominem' or ptherwise. The 
presence of scorn, insolence, and disrespect at the bargaining 
table has a deletferioiJs impact on the reaching of agreements 
under which people must live together. Therefore, all forms of 

' insults should be suppressed. * If faced with intentional insults, 
they should not.be tdler.ated without redress. If insults become 
intolerable, the meeting can be terminated. 

c. Threats and similar forms of intimidation should not be inserted 
into negotiations.' This matter will not be commented on further 
at this point, as it has been previously discussed. 

d. Patience is an important trait for a negotiator. Labor nego- 
tiations requires time for the parties to fully express their 
feelings. Except in the most unusual situation, each party 
should accord the^ other- ample time to be heard. This means 
that, the listener must be prepared to listen actively, and 
corrmunicate through physical gestures that what is being said 
is bein^ heard. It is a great compliment* to be listened to. 
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e. Keep personal conflicts out of negotiations. The more compatible 
two negotiations teams are, the better are the chances that nego- 
tiations will proceed smoothly. Unfortunately, compatibility is ' 
not always present. Occasionally there are prejudicies and past 
experiences which i>ring unfriendly attitudes to the bargaining 
table. In selecting a team, the chi^ negotiator should investi- 
gate to determine if any of the team members might create a 
personal iiy conflict with members of the other team. 

f. Be soft .spV^n. Most people are alienated by shouting and loud 
noises, especially when accompanied by obvious -strong emotional 
feelings. The best practice is to state one's position quietly, 
avoiding 'tones which might express hostility. When faced with 
a negotiator who shouts^ and becomes angry, the test response 'is 
to call for a caucus each time such behavior Is exhibited. 

This prbcedure will allow for a cooling-off period, and should 
eventually Indicate that such-antics achieve little. 

g. A sense of humor is vital to a wholesome emotional tone at the 
bargaining table, ^but the expression of humor must be timed 
properly; however, humor based upon personal ridicule, race, 
sex, and religion should be avoided. Nor should humor be 
carried to an excessive degree which might indicate a cavalier 
attitude toward the process. Otherwise, the parties should 
react in a normal manner, seeking as much pleasure as th^y can 
from their arduous responsibilities. 

h. Do not interrupt. As stated, people like to be listened to, and 
people like to hear themselves talk; so 'i^ requires considerable 
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self-restrai\nt to refrain from interrupting the adversary, 
particularly :When that person is, stating a position which 
is considered to be incorrect or offensive.* The best procedure 
is to hear the^speaker out, taking careful notes during the 
discourse, so appropriate response can be made later, 
i." Appeal jto the opponent's finer instincts. If-a man is referred 
to constantly as a gentleman, he will act like a gentleman--a 
woman who is treated with respect will act in a 1 ikewise 'manner 
If people are characterized as honest, they will be less likely 
to be dishonest. When the other negotiator does a pairticularly 
good job, a compliment should follow. A mistake should 
generally be ignored. One should bring out the most positive 
qualities in the opposing negotiator. 
Negotiations is both competitive and cooperative. This concept may 
appear to be a contradiction, but it is not. Negotiations is a process 
whereby each negotiator atte^mpts to get the best deal he can; but in 
order to do so, the negotiator must be attuned to the needs of the 
opponent. The result is that experienced and capable negotiators 
compete to see who can come up with an agreetnent which provides the 
maximum amount of mutual satisfaction. 

This competitive process can invx)lve strong emotions, and the temp- 
tation is great (especially to the uninitiajted negotiator) to give 
expression (usually anger) to personal feelings. When a schpol board 
negotiator offers a $500 increase for teachers, only to be \aughed at 
by the union spokesman, there is justifiable cause for anger. 

» 
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Although incidents such as these will happen more often than is 
ideal, the best practice is to react to such provocations* (intentional 
or otherwise) with equanimity. Certainly, an emotional response to 
hostile statements cannot make the situation grow any worse. And in the 
long run, patience will expedite negotiations more effectively than anger. 



Don't let Hostilities Escalate 
If negotiations a«e- ta be. workable, the parties must feel free to 
speak candidly, even if this means causing tempers to rise. Within • 
reason, the pciyacy af the bargaining table can tolerate rather rough 
action. There are times, however, when hostilities may. escalate to a 
point where some countering action must be taken; for once real hostility 
settles between the parties, there can be little progress in negotiations- 
When this happens, there are a number of tactics to employ, among which 
are: 

a. Call a caucus. A short caucus is often all that is needed to 
I let a temporary- rift correct .itself, 

b. In more serious cases, a recess may be advisable^ giving the 
parties several da^s to rethink their positions. 

c-^ In other cases, if the source of the acrimony is one problem, 
perhaps that problem^can be referred to ^ special joint committee 
for handling in isolation* so that progress can continue on 
other items, 

d. Of course, a good compromise on a critical issue is the best 
way to defuse a tense situation. Naturally, any such comproA 
mise should not be made under intimidation, but should be made 
^ because 1t is acceptable and workable, x ' 
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e. Sometimes the Jiegotiators themselves should»meet privately 
to discuss the problem; . \Qf ten such private meetings reveal 
information which cannot b.e discussed openly in the presence 
of numerous team members. , , , - 

Any serious escalation in hostilities should not be ignored. 
Generally, such a situation calls for a willingness to make special 
compromises. The extra effort, even though difficult, will normally 
pay off in the long run. 

E. Use Quid Pro Quo 

■ ■ ' ■ ' A 

The core of collective bargaining is the process of the union 
trading the labor of employees in return for benefits from management. 
The process of giving one thing in return for another is referred to as 
quid pro quo . Without such trading, there could be no bargaining. The 
actual process of using the quid pro quo technique is accomplished 
through "packaging," which is desc);ibed later. 

Normally ,^ the trading process works this way. A union will make 
a number of proposals, such as: * 

1. Increased sick leave 

2. Higher salaries 

3. Better hospitalization 

4. Binding arbitration of grievances ^ ^ 

5. Past-practice clause 

6. Et cetera 

Manageme'nt then responds in the tradition of quid pro quo by stating 
that salaries will be increased if the union drops its. proposals for 
increased $ick leave and better hospitalization insurance. Further, 

m 
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management will grant the past-practice clause if the union will withdraw 
its request for binding arbitration of grievances- 

This approach makes some sense to the union (in that the only 
question is how much present benefits are improved), but it makes less 
sense to management in th^t management gets no guarantee thdt there will 
be any increase ^in the quantity and/or quality of work performed by 
employees in exchange for increased benefits. 

Naturally, inflation has complicated the tra(|kfng of labor for benefits. 
If inflation could be set aside, management would have every right and 
obligation to expect more and better work for more and better benefits. 

The collective bargaining process may deal with a large number of 
-issues, ranging from an average low of 50 to an average high of over 100. 
Even one issue, sick leave, for example, may have sub-parts which must 
be dealt with individually. In many states passing their first collec- 
tive bargaining law, the original presentation by the union contained 
over 300. proposals- To the inexperienced negotiator, such a formidable 
list of proposals would be impossible to handle properly. 

One way to material ly expedite the process of negotiations is to 
respond in "packages-" This rechnique involves putting together items 
which bear some relationship- For instance, here is a short list of 
proposals presented by a union: 

Agency Shop Rest Periods Life Insurance 

Dues. Deduction Extra Holiday Dental Insurance 

Salary In crea se Hospitalization ^ Maternity Leave 

Increased Sick Leave Sick Leave Bank Overtime Pay 
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The first step in dealing with such a list is to arrange all items 
into two groups: those which have direct costs and those to which 
there is no direct cost attached. As a result, the union proposals now, 
look like this: 

r * 

t 

Group I: Money Items > 
Salary Increase Hospitalization Life Insurance 

Dental Insurance Overtime Pay 

Group If: Non-Money Items 

Agency Shop Rest Periods Sick Leave Bank 

Dues Deduction Extra Holidays Maternity Leave 

I- 

Increased Sick Leavq 

For purposes of this demonstration, the next step is to group items 
together which have some relatibnship, try.ing to have present in each 
group something that .can be agreed to/ Such a step might produce 
"packages'' like this: 

Package No> 1 

Management will grant a salary increase, but only if the union with- 
draws its proposals regarding hospitalization, life insurance, and dental 
insurance. 

' Package No> 2 • 
Management will grant time-and-a-half for all hours over 39 hours 
per week, but the union must withdraw- its proposal for rest periods. 

• Package No. 3 

Management will grant a dues checkoff, but the union must withdraw 
its proposal for agency shop. 
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Package No. 4 

Management will grant Friday as A paid holiday if Christmas Eve 
falls on either a Saturday or Sunday. Management will also grant 
parental (maternity) leave, but in return for these two concessions, 
the union must drop its proposals for improved sick leave. 

The advantages of "package" bargaining are several: 

1. It permits some concessions to be mixed with some rejections. 

2. It follows the spirit'of bargaining^ in thcit the process of 
quid pro quo is used. 

3. It protects one's position in the event of an impasse where 
a factfinding mediation process is used. This will be discussed in 
greater detail later. 

4. It is an orderly procedure for handTing a large number of items. 
Naturally, the responding party is not required to foUow this 

procedure. Nor is the responding negotiator obligated to keep these 
"packages" intact, even if he practices "package" bargaining. 

p . Avoid Rapid Negotiations 
Some professional negotiators may pride themselves on being able . 
to reach an agreement quick r^. This may be acceptable under some cpn- 
ditions, but in most situations, rapfd negotiations is a bad practice 
for a number of reasons. 

a. Even in* the hands of the most effective negotiators, negotia- 
tions require time. Each party, especially the union, should 
/ feel that it has worked for the concessions that it has won. 
So even though one party may be willing to settle a number of 
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issues at the first negotiating meeting, it is wise to let 
the other party work f6r the concessions. • 

b. Rapid concessions can give the impression to the principals 

' that the process is simple or that, it requires little serious 
attention. Neither is true. Labor negotiations are complex, 
and the process deserves the highest priority. 

c. Rapid negotiations inevitably , result in mistakes. Such mistakes 
can benefit one party, true, but at the expense of the other. In 
negotiations, it is not a good idea to profit at the expense of 

^ the other negotiator. Sboner or later, revenge will be sought. 

Therefore, a strong negotiator may at times actually help a 
weaker adversary avoid a mistake which, in the long run, will 
not benefit anyone. ^ J 

/Negotiations require careful actions; thereuh^, each action "should 
be provided ample preparation time. But since negotiations are carried 
on*under the watchful eye of dn adversary, it is often n^ssary to 
employ tactics which gain time to prepare proper responses, ^metimes 
it is possible to gain adequate time at the table, while on other occa- 
sions, it is necessary to create time for contemplation away from the 
bargaining table. 

When a little extra time is needed at the bargaining table, some 
of these tactics can be used: 

a. Ask a question which requires considerable time to answer. For 
example, the following question usually works in eliciting ap 
extended response: "I'm not sure I understand your problem. 
Would you please explain in detail what the problem is?" 
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b. Introduce a "smokescreen" of your own. This is best done by 
entering into a protracted soliloquy on an issue, allowing 
opportunity for only limited interruption, 

c. There l^^e many justifiable instances where it is appropriate 
to table ^n item for consideration later in the session. 
There are also times when it is necessary to gain time away 
from the bargaining table in order to prepare a response to 

• an item. In such instances, the following tactics can be 
used: 

(1) A caucus cSm be called of sufficient duration to accomplish 
the needed study ofv^n issue. / 

(2) The item can be put on\he^genda of a subsequent meeting. 

(3) The item ^n be tabled indefinitely, ignoring the issue 
until a response is demanded. • , 

Unless a proposal (or counterproposal) is totally acceptable, and 
there is a tactical reason .for immediate acceptance, it is usually best 
to delay acceptance un^l a later time. In other words-, sleep on it!' 
This advice should be 'taken literally. A good night's sleefi.can do 
wonders to evaluate a negotiations proposal more objectively and 
critically. 

The bargaining table create/ a number of pressures which interfere 



with one's best thinking. Thei>6est way to avoid a concession which 
should not be made is to delay final acceptance until after the matter 

f 

can be considered among the security of one*? compatriots, fcountless 
bad agreements have been entered into simply because one of the nego- 
. tiators would- nSLrovide himself -needed time for careful reflection. 
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There are tremendous pressures at the bargaining table to make concessions, 
and the temptation to bypass additional consideration should be stren- 
uously resisted. 

This advice is particularly applicable in the fihal stages of nego- 
tiations, for it is in the final stages of negotiations that all of the 
most important issues to both parties emerge. During the final stages 
of negotiations, not only are the important issued on the table, but 
the parties are usually at their weakest state to enter into agreements - ' 
which, when implemented, wi'll work for both parties. 

So, unless there is some compel Itng reaspn to enter into a marathon 
session, there should be no final acceptances until the issues have 
been reflected on for at least 24 hours. 

( 

Understand the issue 

7 

Identifying a problem is often half of tife' solution to that problem. 
However, theVe^re three major obstacles to identifying problems. First, ^ 
fhe negotiator presenting the problem sometimes does not have a full 
understanding of what the problem involves. Second, even if the presentor 
understands the problem, he often has difficulty explaining it. Third, 
the listener, for various reasons, does not receive the m'essage clearly. 

, In order to overcome the above obstacles to problem identification, 
the following procedure should be followed: 

a. The speak^ presenting the* problem should be absolutely sure 
that he thoroughly understands the problem which 'the proposal 
is designed ^to correct. 

b. The problem must be explained in simple language and rephrased 



several times, couched in different terms of explanation.' 



235 ^ ' , / 

c. The listener should be encouraged to repeat the problem in 
his own language. ^ * ' 

d. The*^person who presented the problem should question the 
listener to be sure that he has grasped ,the probl.em. 

Once there is agreement on exactly what the problem is, the par.ti-es 
are well on their way t6 a solution. One reason for thi? prediction is 
that the original problem, when subjected to the above procedure, often 
becomes a problem of no significance or limited significance. 

A broad and demanding proposal from the union that management 
<)uarantees safe and healthful working conditions may, under close 
questioning, be no more, than a complair^ that wet floors exist in' a given 
work area'. If. such a problem existl, it sliould be corrected, making 
long arid drawn out "negptiations on a •safe^ty clause unnecessary. 

The procfess of neg'oti?|tlons requires that each party makes a good • 
faith effort to Satfsify the other party. This means that original 
propdssils change;, and as they .change, hew problems arise, requiring 
additional vresearch. the new counter-proposal should not be responded 
•to until full research has been undertaken. For^example, an original 
proposal by the un-fon for increased sick leave might, during the 
course of- negotiations/, change to a proposal for a sick leave bank. 
"The. two proposals present , an entirely different set of problems, each 
Veiuirlnj sep.arate research. Neither proposal, however, should be 

negot rated- until, the negotiator understands fully all ramifications 

. . ; ■ . : . r 

'Ol't^p proposal'., -- • • . 

' .This advice is of particular importance to negotiators who are 
ne'Jotiating in subject areas outside of their sphere of technical 
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knowledge; as an example, the negotiator who normally represents 
firemen, but who, for some reason is representing hospital workers for ^ 
the first time. When a negotiator is working outside of his own field 
of expertise, it* is imperative to carefully analyze each proposal. 

• 

K. Protect TOnfide^ of negotiations 

In order for collective bargaining to take place effectively, the 
process must be carried on in an atmosphere of confidentiality. Failure 
to recognize and adhere to this basic concept will surely erode one's 
bargaining position and create unhecessary confusion. 

Inherent to creating an atmosphere of confidentiality, each ^arty 
must approach the bargaining table with the knowledge that in all nego- 
tiations there must be room for compromise. Therefore, the parties 
usually begin the negotiations by taking positions which would be ideal, 
and then, through the negotiations process, each makes: concessions and 
falls back to less than ideal positions. By way of simple explanation, 
let's assume that a custodians' union requests at the outset of nego- 
tions that custodians in public buildings have their hourly wage increased 
by 10 percent. Naturally, the union would like to have a 10 percent 
increase, but would be surprised if its request was granted. In fact, 
the union would actually settle for a 5 percent increase, but obviously 
this fact is kept as priva^te as possible; if management knew this, 
then management would have a significant advantage at the bargaining 
table. Similarly, the governing board ^of the governmental agency might 
make an initial counter offer that sataries be raised by 2 percent, 
when in reality, management would be happy to get an agreement at 4 
percent. 
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Understandably, the governing body does not want anyone else to 
know its position for the same reason that the union wants its final 
fall-back position kept private. Given the example stated above, the 
parties should have little difficulty, through qood faith negotiaMons, 
in reaching an aareement on salaries. Naturally, most Tabor bargain-- 
ing is not this simple. Nevertheless, the principle demonstrated here 
is applicable to practically all proposals. 

Unfortunately for negotiations, privacy in the public sector is, 
more of a problem than in the private sector. Not only do public agencies 
work in in atmosphere of the public's 'Vight to know," but a growing 
number of states are enacting "sunshine" laws, in which practically no 
governmental business (includ'ing negot»iations in some states) can be 
conducted in executive session. Confidentiality of public sector la^bor 
negotiations is also made difficult by the political obligations of 
public officials, who frequently feel they. have political advantage. to 
gain by revealing negotiations positions to either the employee union, 
the press, or members of the publ ic-at-large. 

Such antics are a real frustration to the professional negotiator, 
whose strategy is often dependent upon confidentiality of final posi- 
tions on issues under negotiations. The union negotiator faces the 
same problem when a member of the union team, in an effort to gain per- 
sonal advantage, reveals to members of management information which 
should be ^kept private. • 

In cw^der to achieve an optimum level of confidentiality in neqo- . 
tiations, the fol lowing ^points sftould be considered: 

a. There should be only official spokesperson for each party. 

•Only this person should be authorized to make proposals and 

If 
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counter-proposals. All other persons should be admonished to 
refrain from, involving themselves in negotiations. If they 
persist in doing so, their statements do not necessarily 
reflect the true position of their respective parties. ' 

b. To the extent legally permissible, all granting of negotiations 
guidelines should be done in private. Furthermore, the nego- 
tiations process itself should take place in private, to the 
extent permitted by law. 

c. When the governing body of the union or of the governmental 
agency provides guidelines and authority to its negotiator, 
such guidelines should not be put in writing, because such 
written documents' have a way of coming to rest in the wrong 
hands. As a matter of routine, negotiations notes should be 
kept private. Even those being taken at the bargaining table 
should be taken in a manner so that the opposition has -no view 
of positions being taken^' 

d. The chief negotiator should be tight-lipped with all persons 
Other than his own principals and team members. This suggestion 
is discussed in greater detail in another section of this book. 

Orderly negotiations require that both the organized employees and 
their employer be represented by an exclusive spokesperson. The public 
section being highly political, however, -this concept is often violated. 
Specifically, it is not uncommon for unions to bypass a city council ^ 
negotiator in order to deal directly with the individual members of the 
governing bedy. From the union point of view, this tactic is often quite 
effective. From the management point of view, such a practice can be 
devastating, in that such political dealings often result in settlements 
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based upon Controversial political considerations, rather than what is 
proper from the standpoint of efficient government and what is best for 
the taxpayers who must foot the bill and live with the services of 
government. 

The problem of politicians teaming up with public employee unions 
is quite pronounced in*a number of cities; New York City being the prime/ 
example of how a city can destroy its financial integrity by mixing 
collective bargaining with politics. In order to assure that politi- 
cians do not work directly with employee unions, the San Francisco City 
Council passed a resolution that all communities with the city's 
employee unions must go through the city's labor relations director. 
This policy would be wise for unions to follow also, to avoid its own 



members bypassing the union leadership. Fortunately, a number of juris- 
dictions are learning this lesson and have. passed similar resolutions 
and policies which appoint exclusive spokespersons on all matters ^ 
related to negotiations. 



Do not threaten 

Threats have no place in good faith negotiations; nevertheless, 
threats sometimes must be dealt with as a tactic at the bargaining 
table. Threats at the bargaining table destroy good faith negotiations, 
which are based upon an honest effort on the part of each negotiator 
to find a common ground. Good faith is based upon the concept that 



' each party will make tts best effort to concede a.s much as it can in 
order to reach agreement.' 



Threats are appropriate only when the other party acts in obvious 
bad faith. For exam(>3e, a local city council refuses to negotiate with 
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the spokesperson chosen by the union, and insists on bypassing that ^ 
person to negotiate directly with individual employees and/or individual 
groups of employees. Given such a situation, the union would probably 
have good cause to threaten the city council--but what type of threat? 
Most states haVe provisions in their bargaining laws to prohibit actions 
such as bypassing the designated spokesperson; but suppose the city 
council was unaware of the provision, or did not interpret the provision 
in the same way it was by the union? Given these possibilities, what is 
the appropriate threat for tke union to use? If this be the case,- it 
seems that the only appropriate threat for the union to employ would be 
to threaten the city council with an unfair labor practice, which under 
most state laws is the method to be followed in such situations. 

Threats at the bargaining table introduce an unwanted element into 
negotiations. Threats present power as an overt weapon in communica- 
tions.* This introduction of power causes the parties to move away from 
r'rason as the basis for settlement to power as the basis. Such settle- 
ment, however, seldom serves the interests of either party. 

When faced with threats at the bargaining table, the best response 
is silence--at least until it becomes appare^nt that threats are being 
employed as a deliberate negotiations technique. In such case, the 
opposing negotiator should attempt to talk privately with the adversary 
and educate him as to the proper way to carry on productive negotiations 
Should this fail, it*may be necessary to explain to the protagonist, in 
the presence of b(^th teams, that such techniques will only harm progress 
toward benefits and working conditions^hich are mutually agreeable and 
mutually beneficial. 
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In a way, a threat is a form of a negotiations concession, in that 
the threatener is -saying, "I intend to hurt you. However, I will with- 
draw ray intention to hurt you if you will do what I say. Such a convo- 
lution puts the gnus on the other party, in that if they get hurt, 
•their own fault. Labor negotiations take place in an atmosphere^i^f threat 
because the union can inflict punishment by withholdi/ig lab^>r, and 
ma'rtagement can punish by withholding benefits. 

Although overt threats should be avoidesi^tn negotiations, there are 
instances when threats are warranted. In contemplating the use of 
^hreats, the followtng considerations should be noted: 

a. . The consequences 6f the failure*to heed a threat might be so 

awesome as to ^!?se immediate compromise by the party being 
tllreatened. The danger in such use, of threats is that the 

threatener might be forced to take the threatened action. 

For example/', a city council might threaten to fire every 

pol iceman who goes on strike. Frankly, however, the nature of 

the threat should be commensurate with the action it is 

designed to stop. 

b. A threat is useless if the adversary does not believe the 
threat. 

c. Threats are an e)cl3ression of willingness to use raw power. ' 
Persons subjected to such threats have a tendency to find a 
way to "get back." Threats in labor negotiations are a shorjt- 
run tactic, and do not generally work over an extended period 

of time. " ( 

I 

Following are some useful suggestions for handling threats: 
a. Convince the threatener that he will lose more than you will. 
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b* Give the impression that you do not realize that you are being 
threatened- This will give the threatener a face-saving 
opportunity to withdraw the threat. 

c. Be irrational in your response. With great emotional expression, 
indicate that any consequence, no matter how extreme, will be 
endured rather than to capitulate, 

d. Convince your adversary that the threatened action cannot hurt 
you. For example, a city council should respond to a threat 
of a strike by trash collectors by showing that the city is 
fully capable of collecting trash in other acceptable ways-- 
maybe even* at a lesser expense. 

e. Take the intended action. The threatener is then forced to 
invoke the threat or find a way to retreat. 

f. Protest to the public. The public can exert considerable 
pressure on the negotiating parties. The one which wins the 
favor of the "public" has increased chances of a win at the 
bargaining table. 

Negotiations is a process whereby two or more parties discuss mutual 
concerns in order to arrive at qn agreement to which they will adhere. 
An agreement entered into under duress is not an agreement which will 
last. 

Ideally, labor negotiations should never result in a lockout or a 
strike, since both are acts of coercement. In the absence of legal con- 
structions to the contrary, negotiatioihs should go oa. until the parties 
find that combination of conditions under which they can live in mutual 
satisfaction andf benefit. 
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An ultimatum destroys the spirit of cooperative effort whereby 
both parties try to understand the needs of the other, and thereby take 
steps toward reaching an accommodation. An ultimatum, by its very 



rejection will end negdiiations and cause the parties To resort to force 

or Other direct action.' 

Bear in mind, however, that an ultimatum in labor negotiations is 

not a rejection of a proposal. An ultimatum can be refusal to bargain 

or it can be a refusal to discuss an issue. Most frequently an ultimatum 

is a demand to accept certain conditions or negotiations will end. An 

ultimatum is an order to do something in negotiations "or else"! The 

« 

"or else" usually signifies that other means will be sought^ to force a 
concession. 



Although, ideally, negotiators should always continue until an 
agreement is reached, without either party giving a final offer, this 
type of relationship is often not the case. There is nothing wrong 
with either party reaching a final position on all issues, but the 
final position should be the result of sincere negotiations. 

It is not an ultimatum to make concessions a number of issues 
until no further movement can be made. Once one party has made 
several concessions on an item and announces that the limit has been 
reached, it is up to the other negotiator to decide to accept or reject. 
Hopefully, though, making final offers should be avoided. 

From 1947 to 1969, the General Electric Corporation practiced a 
form of bargaining termed "Boulwarism," named after its originator. 



^^emuel R. Boulware, who was the Vice President in Charge in employee 
relations at GE. Following the Boulwarism approach, the management of 



definition, is a final proposition, condition, or demand; one whose 




244 

GE would undertake exhaustive research regarding what it considered to 
be a proper position on negotiations. The 'conclusions of such research 
left only limited room for concessions at the bargaining table. 
Naturally, the unions interpreted such an afvroach to bargaining to be 
an unfair labor practice, in that no real bargaining took place from 
the union's point of view. * 

Under examination by the National Labor Relations Board, Boulwarism 
was seriously questioned. The rationale of the NCRB seemed to be that 
a company should not state its final and most honest position at the 
outset of negotiations; but should play the game, making a threshold 
offer first, and gradually working up to (or down to) the final position. 
The net result of the NLRB ruling certainly can be interpreted to be a 
, legal endorsement of the "game" of negotiations, even though the NLRB 
has no jurisdiction in the public sector. 

J. Prepare contract language carefully 

The next to last act of negotiations (ratification is the final act) 
is writing down what has been agreed to; however, the act of writing 
down what is negotiated cannot be separated from the actual process of 
negotiations. While labor contracts are written to guarantee conditions 
fn thf' future y most Icibor negotiations take place based upon past 
experiences. The pas! is known, but the future is unpredictable. This 
means that the negotiating parties can agree to something in good faith 
only to find that unforeseen events make the agreement very difficult 
to adhere to. Normally, this problem is not applicable to the union, 
since it' is usually the union which 'is making the demands. It can, 
however, be a serious problem for management.'^ So from -management ' s 
point of viewi special care must be taken to avoid agreeing to conditions 
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which cannot be delivered during the term of th^ contract. The followinq 
suggestions should be of help in writing the labor contractr 

. Keep the agreement as short and concise as negotiations permit. 

An superfluous and irreleveipt materials should be absent. 
. An language should be precise. Say what you mean, unless there 

is some purpose served in ambiguity. 
. Avoid inclusion of legal citations. Law is not negotiated between 

labor and management--1aw is legislated. Disputes arising over 

a labor contract are resolved by the grievance procedure. 

Disputes over law are resolved by the courts. 
. Avoid statements of philosophy. Say exactly what is to be done 

and delete the extra verbiage. 
. Avoid the incorporation of administrative forms and procedures 

in the agreement. These are metters which should be left to the 

discretion of management. 
. Write you own counter-proposals.* When yOur opponent's language 

is used in preparing a counter-proposal, there is a risj< that 

the language wilVnot say exactly what you mean. 
. Prepare the final draft of the entire agreement yourself. This 

is not to suggest that the opponent is untrustworthy. This 

suggested procedure is simply a wise safety precaution. 
. Avoid including in the labor contract documents which have not 

been negotia.ted. The only material which should be in the labor 

contract is the material which has been the result of specific 
• negotiations. 

. Before responding to a proposal, be sure to get it in writing; 
otherwise, there is a significant risk of misunderstanding^ 

ERIC 25? 
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All tentative agreements should be written down in the agreed-to 
langueiqe. 

All tentative written agreements should be initialed by each 
negotiator and a copy kept by each. 

Purposeful ambiguity has a limitefd place in labor contracts. 
From the union point of view there ftiay become advantage to 
bind the employer to some broad obligation. From management's 
point of view, there may be some need to safeguard itself 
through the use of vague protective language. 
Use the primary meaning of words. Do not use an obscure 
definition of a word. 

Avoid verbal understandings and interpretations of written 
language. 

Avoid clauses which contradict another clause in the contract. 
Before a tentative clause is agreed to and initialed, have a 
reading session where each tearp member has a chance to study the 
language. 

Before the final contract is initialed, have a proofing session 
utilizing members of your team. This will help avoid incorpora 
tion of mistakes into the contract. It is not safe for the 
negotiator to proof his own >/ork alone. 

Management should be careful not to agree to broad principles 
in the contract*- Such principles invariably become the sources 
of grievances. 

Any confusion over the meaning of a tentative agreement should 
be clarified in writing before the clause is initialed. 
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Labor contracts should beinlay language. Words should be Used 
which are generally understood by the ave>?r9e-4^y person. 
Understand that the language of the labor contract is conlnr'olling 
If there are no obvious mistake in the contract, the language 
of the contract will be applied irrespective of any claims to the 
contrary. 

Verbal agree/nents are not binding if there is na proof of such 
an agreement. 

Unsubstantiated binding interpretations may not be attached to 
the contract by one party. 

What is agreed to is final. Failure to include a term is proof 
that it was intended to be omitted. ; . 

When ambiguity is placed in an agreement and a* dispute arises 
over that language, the dispute will be resolved against the 
author of the language. 

Anything placed in the agreement should be there for a specific' 
reason. In expressly describing a particular act or law to 
which it shall apply, an irrefutable inference is drawn that 
what is omitted or not included was intended to be omitted and 
excluded. 




X. CONTRACT ADMINISTRATION 

In the management of school districts and governments at the municipal, 
state; and federal levels, the function of labor relations, is often viev/ed 
as a part of a total personnel administration program. In some instances, 
the labor relations function is referred to as employee relations. Regard- 
less of the title, however, most government agencies carry on two func- , 
tions simultaneously, one function dealing with the union and anoth&r 
dealing with employees 6eparate from the union. Unfortunately, in some 
larger school, districts and government agencies, the labor relations office^ 
and the personnel office do not always cooperate "fully because of disputes 
over which office has authority over which function. Where such con^j^ 
sion exists, the superintendent or chief executive officer should under- 
take effective measures to correct the situation. - 

Basically, the labor relations function consists of contract nego- 
tiations, contract administration, grievance processing (a part of con- 
tract administration), arid general union relationships. / For those who 

want more advice on the process of negotiations, the two'books by the 

> 

author. Bargaining Tactics and Negotiations Strategies should be con- 
sulted. 

i 

A\ Understand the Rolfe and the Nature of the 

Union in Contract Administration ^ ^ 

In order to carry out effective labor relations^, management must ^ 

understand the function and .nature of the emplpyee organization as it ^ 
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~ relates to thefmplementation of the labor contract. Keep in, mind that- 

r 

* in this regard, th'e labor relations process is, a process between manage- 
fnent's labor relations xiffice 'and the union leadership, not the 
employees individually or .tql lectivaly. I<i contract administration, 
the followinq points .should/ bej -considered in working with the union: 

' '' \ ' ' ■ \ ' 

K A jJ^nder stand -t 11$ rote pf the, ujbjon ^ 

.;The union's p.r'ijfiary*r.olfi is serve as the exclusive representative 

Qf a unit eraployeei"* for the,purpo"5e of negotiating a labor contract, 

adMjiisterjjig the'labpr .contract, and processing grievances arising 

'..from disputes over the app^i^atTon and interpretation of that contract. 
•,'/-«*. « . 

Although unions oft^nr assume' other roles in the areas of lobbying and 

pub^i.ic a.ffd.irs,.'the Rrt«)firy function of the labor union in America 
. .• - .'- ''< 

' conc€f^s th^ labd-r;. contract. Unlike their European, Counterparts , which 

are more inclined for the union to be an instrumentality of socialism, 

Amerioaa' unions seem Hiore, satisfied to <ieal with "bread and butter" 

Issues. Failure, to recognize the legitimate interests of the union 

inevitably will create serious labor problems. The chief executive 

wh^owiH fully undertakes "a campaign to^ ignore or undermine the legitimate 

bargaini.nq agent for'employees i^ asking for unnecessary problems-. 

•Since' the' union is the agentv^^ich consolidates the demands bf 

/Employees' and;' negotiates t^ose demands, is it any wonder. that the union,_ 

expects tq.be closely involv.^d in the administVatiOfl qf the union 

dontract? Management must understand that when the majority of the 

.'ehip.loyees choose freely an exclusive bargai-ni-ng agent, the union auto- 

'mati(^ally becomes the general spokesman for all^employee^^on'^matters 
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related to their compensation, benefits, and working conditions. Conse- 
quently, Avhen "dealing with such employee affairs , ^management should 
always deal openly with the union. 

*2. ^ Unions are political organizations 

Uf a union is to 'survive, it must serve the interests of its members ; 
i.e., the body politic of the union. In that respect, th^union is a 
political organization, since its general direct'ion is based upon the 
wishes of its members. Failure to serve these interests often results 
in' decertification of the union. 

The fact' that th*e union is a political body has one overriding 
message for management, which is: management must be *aware that the 
union always wjll serve as a ralvlying force for any actipn taken by 
management which is generally objected to by employees, or which pro- 
vides th^ union with opportunity to make itself^^look good in the eyes 
of its members. / , 

The author remembers clearly one such cas\ where the, agency business 
^office made an error io issuing employee paychecks, by issuing checks for 
^ safary amounts slightly less than what the employees were entitled to. 
^The error v?as discovered immediately by the business office, but unfor- 
ti/fiately, the checks had been. distributed to employees. The author 
.called the union agent and told him of the error and assured him that 
the mister would be remedied immediately. The union agent st^ed that 
he was satisfied. However, desi^ite that statement, he immediaftely called 
a meeting of local union representatives and told them he had discovered 
that management had short-changed enjployees and that , the union 
leader, would see to it that the matter was corrected immediately. It 

» # 
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appeared in this case that even when management a^teti in good faith, 
the union could not overcome the temptation to seek political gain in 
order to ingratiate itself with the employees. 

3. Deal honestly with the union 

The worst mistake that a labor relations director can make is to 
get caught lying to the union on a matter which aff^ects the welfare of ' 
employees and which provides political gain for the union. Few other 
mistakes will cause employees to rally to the union as quickly. There- 
fore, rqanagement should at the outset decide that it will always deal 
honestly with the union. This decision, however, does not mean that 
ntanagement must reveal all confidential information' to the union. It 
does mean, though, that management should never lie to the union or 
Tnake a statement which can be interpreted to be a' lie. 

The author will never forget an incident when he participated in a 
confidential .nvfiv// of employee performance. When asked by the union 
head if a secret^nnilunt fon was being performed on employees, the author 
answered honestly ^'^^j^^ negative. Unfortunately, the union representa- 
tive had been given a copy of the survey by a disloyal manager. Conse- 
quently, the union' agent embarked , upon a campaign to proy^ that the 
author had lied to him. Although the grievance which was lodged was 
ruled on in favor of management by the arbitrator, in retrospect the 
author should have handled the matter in a manner which would have de« 
prived the union of the opportunity to accuse management of lying. 
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4. Union authority is only that grahted 
in the contract and in law 

Although public empiloyees may join a union if they wish and may 
empower the union to take certain actions, the union has no authority to 
require management to take any action unless such-action is required by 
law or unless such action is agreed to by management. For exampl-e, the 
federal bargaining law and all state bargaining laws require that 
management negotiate with the agent chosen by a majority of the employees 
within a bargaining unit. Beyond that (with minqr exceptions) the union 
has no other rights. Its only right is to bargain with management. An/ 
other right or authority (pertaining to labor relations) must be gained 
by consent of the employer. This is an important concept, because it 
means that government agencies and school boards are free to manage 
their operations as they see fit, except where management agrees with 
the union to do otherwise. 

Unfortunately, many uninformed supervisors seem to think that the 
union has powers which are not in the labor contract or granted by law. 
In consulting with government agencies and school districts, the author 
is constantly asked if the union has the right to carry out certain 
activities not spelled out in the labor contract. For example, in many 
school districts and government agencies, union officials routinely 
visit with employees while they are on the job. Often management is 
not aWare of such visits, or neglects to object if it does know of such 
visitations. Such a practice, if allowed to continue unobjected to, 
becomes an established and approved practice and likely could not be 
stopped except through negotiations with the union. 
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This example is presented not necessarily to suqqest that union 
officials should be prohibited from talking with employees on work timo, 
but to indicate to, the reader that a union has no rights except those 
agreed to by management or those granted by law. By recognizing th^s 
fundamental principle, management should be more able to retain its 
management right's and should be more able to exact concessions from the 
union as management concedes certain rights to the union. 

5. Seek open communications 
with the union 

Some school districts and other government agencies try to isolate 
the union by constructing a wall of si^nce. This is a mistake. Under 
skillful direction, management can gain more than the union can gain by 
open communications. Although management should keep the union informed 
of intended actions and developments of interest to the union, the labor 
relations director should listen more than he talks. 

By being available to listen to the union, the labor relations 
director provides a safety valve for employee unrest.* Furthermore, 
sympatheti'c listening often reveals much information about conditions 

is 

among the workers (and managers) that otherwise might not be known to 
management. By listening carefully, management is apprised of legitimate 
employee problems and complaints and is enabled to resolve them before 
they become grievances or negotiatioris demarrds. In one government 
agency wher.e the author served as employee relations director, the full- 
time union director was the single best source of information vital to 
heading off problems. This came about primarily because the author 
was willing to listen to the union head and to encour^e him to discuss 
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problems and matters of mutual interest. The union leader seemed unaware 
that his willingness to talk revealed much information about the union 
which was helpful to the agency administration in keeping the upper hand. 

6. Try to resolve problems informally 

If all supjervisors are well-trained and the agency has an "enlightened" 

— 

personnel program, few troublesome demands should be brought to the bar- 
gaining table and few grievances should be lodged. By helping employees 
on a day-to-day basis and by cooperating with the union, management 
should be able to achieve higher productivity than would be the case under 
less "enlightened" circumstances. Naturally, such an approach to employee 
relations assumes that the government employer recognizes employees as 
valuable capital investments and assets, and that the union recognizes 
the advantage of cooperation with the employer. Although this assumption 
is falacious in some public sector operations, the goal of enlightened 
management is a goal which should be sought in all civil service and 
public education operations. * 

7. Alert the union to important actions 
to be taken by management 

Because some government administrators resent the presence of a 
union and seem even frightened by the union in some cases, these govern- 
ment administrators are unable to establish profitable working relations 
with the union. Once a union is legitimately established, management 
has but one t\\o\z^--makc the beet of it. True, labor-management rela- 
tionships are not always ideal; nevertheless, it is possible in mo'st 
situations to turn the union into a management asset. But before this 
can be done, the un^ion must trust management. One way, among several 
ways, to acMeve such trust ]s to inform the anion first of important 
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activities' intended for action by the administration. By following this 
rule religiously, the union will serve frequently as an aide to manage- 
ment rather than an impediment, in accomplishing its goals. Naturally, 
the union will not always agree with management on all intended actions* 
but at least the union is disarmed from making accusations of bad faith 
against management. 

There are several advantages involved in alerting the union to 
important actions planned by management: 

a. The union is not caught off guard by some abrupt development 
which may concern employees. When a union is surprised by 
some important management act, the first reaction of the union 
is to respond without adequate information. Usually, this ^ 
response takes the form of some negative action. 

b. Trust and, credibility are developed between the two parties 
when management takes the union into confidence. This bond 
helps the'parties work through peacefully their various problems. 

c. Management is given an opportunity to discover what unantici- 
pated problems might be associated wjth the intended action 

befoi'e the action is actually taken, thus allowing managerngnt 
♦ 

time to modify the intended action in order to make necessary 
corrections. 

8. Do not negotiate after closure 

The labor contract should contain all of the items that the union 
and the employer have agreed to during negotiations. Once negotiations 
are over and the contract has been ratified by the* union and approved 
by* the governing body, there should be no further negotiations. ^Any 
demands that arise after closure should be held by the union until then,^ 

2S7 , • 



contract is reopened for renegotiations. Failure to follow this 
jmportant and fundamental rule weakens management's power at the bargain- 
ing tab'le and erodes the right to manage. Furthermore, unending ^nego- 
tiations create an atmosphere of unsettled conditions of employment 
^ which can- damage employee morale and impede productivity. 

9.' Stay out the union's 

internal affairs - * > 

Some-Machiavellian government officials have tried to neutralize the 

union by attempting to manipulate and control the internal affairs of the 

union. This strategy usually backfires. When faced with a union which 

does not operate according to standards and methods agreeable to manage-^ 

ment, management should not attempt to subvert the union by planting 

informers, spreading anti-union rumors, harrassing union members, or 

generally engaging in other similar unsavory activities. Rather, 

management should deal openly and directly with the union in its com-* 

plaints against the union* Atterrfpts to infiltrate the^union through 

various methods usually provides th^ union with a 'ready-made opportunity^ 

for confrontation, from which the union often emerges as a victor. 

10* Don't let the union intimidate 
first-line supervisors • 

As stated earlier in this section, many supervisors seem to accord 
more rights to the union and infer more power to the union that exist in 
reality. In many cases, supervisors who work daily with rank and file 
employees and who have not been involved in negotiations seem susceptible 
to union pressure. It is not uncommop for some Virst-line supervisors 
to allow union activities on company time which are hot provided for in 
.the labor contract* Such permissivenesses a mistake, but can be • 
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corrected by providing supervisors wUh instruction in the areas of 
employee supervision*, contract administration, and grievance processing. 
By providing such an education program/mucf) will be achieved in 
restricting the union to its proper -role. 

1 1 . Don't get too close to the union 

-Some inex^^Mertljed and ill-informed labor relations directors seem 
to believe that management interests are served best by establishing a 
"good old buddy" relationship with the union leadership. This is a 
mistake. E-ventually, such a closfe relationship will run into 'problems. 
Either the employer will begin to suspfect its own negotiator or the 
employees will begin to feel they are being sol4 out by their negotiator. 
Therefore, the best approach to dealing willi the union is to employ the 
"arms-length" approach. Under this approach, the union is dealt with on 
a regular basis; but always in a detached, businesslike manner. 

B. Managers Must be Trained in 
Contract Administration 

- ^'-^ ^ , = 5 ^ 

The implementation of the labor contract should be a serious matter, 
because the contractus the basic document which determines the compen- 
sation, ben^efits, and v/orking conditions pf .employees. Whether the 
coj^tract contains *a grievance arbitration clause, or whether the arbi- 
.tration clause is binding or advisory, and willful failure to live up 
to the spirit of the contract will create a wall between management and 
the employees and provide the union with a cause to -further attract the 
loyalty vof the workforce. 

There is generally no excuse for abuse of the labor contract by 
either party if both comprehend their respect i.ve roles. As far as 
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management is concerned, certain steps^should be taken to prepare the 
administrative staff to implement and live with the contract. 

1 . What you do is more important . ' » 

than what you say " * • 

Some public employers seem to thfnk they can deceive employees into 
believing that the* employer is concerned with. the best interests of 
employees by making speeches fi lled with' ctiche^s about the welfare of 
the workers. ' However, neither employees nor their union are so easily 
misled by such insincere actions. For the most part, the employer will 
be judged by what he does .rather than by what he says. For example, 
the voluntary issuance of paychecks prior to the Christmas holiday will 
be more appreciated by^the employees than all of the mahagement goQd 
wishes for a MerrM Qhristmas. Or, an early release of employees on the 
last wo»rkday before the Christmas, holiday wil\ mean more than all of 
those gompany Christmas "parties." " - 

2. Identify mangigemeht persongel ^ » 
A very common problem os created in labor relations 'by confusion 

over who is management personnel. The' primary cause of this problem is- 
the use oyf. "straw bosses"; that is,:persons who "supervise" other 
employees on, a daily basis, but whose management affiliation, is unclear. 
Practicably every public sector bargaining unit has such positions. Fer 
example, are head nurses in a public ho^^pvtal^ superviso or are they 
rank and file employees? Although the head nurse is the persort who most 
frequently gives direction td other nurses, the head "nurse js'not 
necessarily a "supervisor.^' The foreman or ccew chief o,rt a maintenance 
team^may or may not be a manager , ^despite the fact that practically all 
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daily work direction may come from him. High ranking officers in both 
police departments and fire departments may actually be unit members, 
"despite the fact that they may have fuuctions in directing the work- 
force. Many large school districts have department heads in the secondary 
schools, as well as "coordjTnators" and "resource specialists," all of whom 
engage in giving some cKn&ction to other teachers. , 

In all of the-^ses cited above, these "straw' bo'ss.es" may in some 
respects act like supervisors, when in fact they^ are most likely not 
members of the management workforce": In such instances, there is the 
risk that these persons will give some direction t(>feother employees 
whjch is viewed by the employees as an official management direction, 
whtch in some way violates the labor contract. Should a grievance be 
lodged as. the result of- such direction, the grievance is th^n complicated 
by the issue *ot whether -.the direction given^ftas authorized by* management. 

-In-order .to minimize such-" probl ems , all employees, particularly 
management personnel, should-have accurate job descriptions, and the 
actual wor^k of the employee should be consistent with the 6fficial written 
job description. "This job description, then, becomes the basis upon 
which a determination ,is made^as to whether the employee is included in 
the bargaining unit or is a member of the management statf. Jhe defim- 
.tion of. what is a management position is, usua-lly contained .in tf^e 
bargaining law.*' Th^-s subject is ^jX^ssed further elsewhere in this 
book. , ■ . 

3. Alt managers should.be drietited * , , ' 

to the labor -font ract - . , • , . , ■ 

Jo assure -that managers understand- their" role in contract- admint s- 
' tratjji-on, a l#nber -of steps should be. taken; 
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a. All (nanagers should be given a copy of the contract and be 
required to become familiar with its contents. 

b. The definition of a grievance should be understood thoroughly, 
and each supervisor should understand that action should be 
taken in the event that a grievance should be lodged against 
him. ^ 

c. All deadlines in the contract should be noted and adhered to. 
For example, a deadlinfe for performance evaluation must be 
noted and complied with; otherwise, there wouldT exist the 
chance that a legitimate dismissal would fail due to a viola- 
tion of requirement in the contract. 

d. Key contract administrators should be given special seminars ■ 
in labor relatiqns, and they should undertake a program of 
self-study in labor relations by reading appropriate publica- 
tions. , 

C. Language Disputes the Chief 
Cause of Grievances 

Despite the good efforts of both negotiators, di-sputes over the 

meaning of certain contract language is inevitable. For example, here 

is an actual contract provision negotiated by two very c^^mpetent nego- 

tiators. What does it mean? ^ 

-A 

"An employee who does not work the day before the holiday 
or the day after shall not be entitled to holiday pa^," 
Careful reading of this language reveals a numb,er of possible interpre- 
tations. 

Here is another example from a reputable labor contract: 
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*'An employee shall be paid^time and one-hal-f rate for 
hours worked over forty (40) hours' in any work week, or 
for hours worked over eight (8) in any work day. The 
payment of said overt iine shjill bej)a^ed upon the 
employee's base wage." 
Confusion exists in the language above. For example, if an employee 
is sick one day or takes a vacation day durin^js the work week, and is 
required to work the followijig Saturday, when^Monday through Friday con- 
stitutes theVork week, should that employee receive overtime? Manage- 

« 

ment may well arguethat it is not obViqed to pay overtime because the 
employee did not actually work 40 hours. The unioh; on "the other hand, 
may argue that the employee was paid while off Work-^ awd this is the 
same as having worked. Although .tiw contract does not specifically state 
that sick leave and vacation shall be considered as tfme worked, neither 
does it state that this time shall be ignored when computing overtime. 
Both labor and management may have had their reasons for omitting a more " . 
specific provision for overtime from the contract. Such "ambiguity fre- 
quently results in grievances being filed. I-n orienting supervisors to 
the labor "contract, all language ambiguities should be noted' and 
clarified. 

D. Note These Tips ^ 
Here are some suggestions to h^p avoid problems in contract adminis- 
tration. 

1. 'Apply the contract uniformly 
to all unit m embers 

— ■ — — * ♦ 

•If the contract is interpreted differently for different unit members, 

/ ♦ 

♦ 

there is likely to be a grievance, and in such cases the arbitrator may 

- '273 : ' ^ 
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decide that the proper interpretation is the one which gives most benefits 
to the employees. 



2. Try to resolve all contract 
problems informally 



Without question, there will be differences of opinion between the 
union and management over the proper application and interpretation of the 
contracr. In such cases, management should make every reasonable effort 
to^resolve the matter informally. Otherwise, the union may "go public" 
with its complaint, or it may encourage a grievance. In either case, an 
informal solution is almost always preferable to management. Based upon 
over twenty-five years of dealing with employees and union complaints, 
the author can assure the reader that the longer such complaints jgo 
# unresolved^, the more complex they become, and the more likely is the 
chance that management will lose. 
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3. Keep dialogue open 

As long as the union and the employer are in good faith discussion 
on contract problems, there is less chance that the union will seek other 
forms of redress less acceptable to management. It's only when the dis- 
cussion stops or when an impasse has been reached in discussions that 
.n^anagement can expect the union to undertake other remedies. When this 
^happens, it is very likely that the problem wilT become worse and more 
difficult 'to resolve. » 



E. Unless Negotiated Away^ These 
\ Rights are Yours 

As stated eatylier, the only rights which the union' has are those 

provided l)y law and; those granted by the employer. As far as its rela- 

tionships w>th the employer are concerned, the union has no other rights. 
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^herefore, unless giv'en away by the governing agency, these rights con- 
£i-oue".to be possessed by -th^ employer: 



1. To direct the. wo><kforce^ ^ 

Except' as 'prohibited by ljfv( or^precluded by specif.it terms of the 

labor contract^ -the governing body and its staff sliould continue to take 

whatever feasonable' actions are necessary to see to it that al^mployees' 
penform their tasks in an acceptable manner. r '» 



2. To establish agency policy * , , " 

Excei^t in the -areas 'of employee compensation,- employee ^benefits, 
and eniployee "wobking co'rtdilionfs," tl\e labor contract. should , not limit 
the government agency or schooT district from exacting any agency policies 
*wh.ich^T:e needed and appropriat^ • Naturally, the implementation of such 
policies may not uniTaXerally abrogate rights and benefits which 
emptloyees hava in the labor contract. . ' 

. To -hire, promote^ ^demote, transff>r^ ' . 

. • retatTt; suspend» ahd .fire eihploy fees 

Ttie rights m^ntione^. here^are pryeftjui sites to managing any opera-^ 

ti on,, whether public or private; and unless, the employer ha.s given these. 

powers away, the employer should continue to have unencugibered freedom 

Tn these areas, as long a^ its actions are exercised with a reasonable 

..*'./• . . . ' 

degree of good judgment:'; , , 

i». Maintain efficiency of operations 

A private employer must operate efficiently i.f it is to stay in. 
business and survive competition. Similarly, the public employer must 
operate efficiently'.in the best interests of the^pub^ic by statutory 
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obligation. Ideally, no labor contract should be allowed to interfere 
with this overriding obligation for efficient operation. For example, 
if a schowfcpard wishes to build larger schools^ in order to achieve 
greater efficfPfty, there should be no provision. in the labor contract 
to prohibit such action. 

5. Keep "reserved" rights 

Units' an employer has agreed to a "maintenance of standards" clause 
or a "p'ast-practice" clause, the employer should remain free to take any 
action not specifically prohibTted by law or precluded by the labor 
"contract. A good "zipper" clause, and a' "good management rights" clalise ^ 
can assist materially management in retaining its "reserved" rights. To 
operate effectively and efficiently, government must remain free to take 
afl appropriate actions necessary for tho^Jjuf)! i/: good. If the issue of 
past practices and management rights is left 'unresol ved , then any action 
of the governing b6dy (or its agents) which affects the "workiru) condi- 
tions" of employees can be challenged by the union through the g^'eugjpce* 
procedure, or at the bargaining table, or. at some public forum--non^of 
which is to the best iliterest of the agency. 
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DO YOU NEED HELP- IN ANY OF THESE AREAS? 



.'Chief Spokesman in Negotiations 
Grievance Processing 
Grievance Arbitration . 
Employee Compensation 
Job Classification 
Labor Relations Seminars 
Development of Policy Manuals 
Negotiations Impasses 
Employee Benefit Assessment 



^^^aoagement Audits 



WRITE TO: 



Richard Neal Associates 
Box 23 

Manassas, Virginia 22110 



ERLC 
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